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EXECUTIVE SUMMARY

The goal of this study, sponsored by the Andrew W. Mellon Foundation, was to determine how digital archives can best structure themselves to avoid the removal of documents from their collections.  Archives protect our cultural and intellectual heritage, and removal of materials diminishes the historical record and deprives scholars and researchers of the opportunity to fully understand past events.  

Digital technology has provided wonderful new tools for scholarship and research, but it also presents challenges for long term preservation.  Where libraries once collected scholarly journals in hard copy and served as an archive for back issues, they may now instead have a subscription for online access and rely on the publisher to ensure the long term availability of those journals.  If the material is no longer available from the publisher, access may effectively be eliminated.  

This project was prompted by a number of reports in the media of instances in which articles were removed from publishers’ databases or from websites.  There are a number of reasons why articles may be removed, including concerns about copyright infringement or plagiarism, defamation, privacy rights, factual errors (whether due to mistakes or misconduct), censorship or national security.  In some cases publishers remove materials because they no longer own the rights; in others, they do so in response to user criticism.  

With the assistance of consultants in five other countries – Australia, Canada, France, Singapore and the United Kingdom – we investigated commonly cited legal bases for removing materials.  The laws vary from country to country, sometimes in important respects.  But in general, libraries and archives have no blanket exemptions from the laws, and are susceptible to some of the same concerns that prompt publishers to remove materials.  In some cases, however, due to legal privileges, practical or economic considerations, libraries and archives do not have the same risk in making available materials that publishers feel compelled to remove.  Nevertheless, there are cases in which libraries have removed problematic materials from public access. 

Contracts between publishers and libraries usually permit publishers to remove material from the “licensed content” that raises legal issues or serious safety concerns. When removal is effected, that material is no longer available on the publisher’s website.  We approached this problem in two ways.  First, we looked at efforts by publishers and libraries to keep removals to a minimum through agreements and guidelines.  Second, we looked at various types of digital archives developing in response to library concerns about long term availability of material received pursuant to subscriptions for online access.  We considered how their agreements with publishers address removal, and ways in which they could structure their relationships to avoid removal of works and at the same time encourage the cooperation and participation of publishers in their endeavors.

Our recommendations, the basis for which is discussed in greater detail in the report, are as follows: 

(1)  Encourage the development of not-for-profit third party archives.   

(2) Encourage the development of standard terminology and best practices for the treatment of corrections, retractions and removals.  

(3) Encourage the modification of publisher guidelines that address removals and retractions to include appropriate internal controls, i.e., to require that removal decisions be made only by senior editorial staff, and only in consultation with counsel.  

(4) Archives’ agreements with publishers should narrowly limit the circumstances in which publishers can request removal to those in which a publisher has determined, after consultation with counsel, that there is a genuine risk of liability or serious harm.  

(5) Archives’ agreements with publishers should allow the archives to determine independently whether or not to remove material upon request by the publisher.  

(6) Archives should create a restricted area, inaccessible to the public, in which to maintain any material it “removes” based on a publisher’s request or its own liability assessment.  An archives should not agree to completely remove any material unless under direct court order to do so.  

(7) Material removed from public access should remain listed in the archives catalog, with an appropriate notation.  

(8) Material in the restricted area of an archives should be reviewed periodically, in cooperation with the publisher, to determine whether the circumstances warranting removal have changed.  

(9) Archives and libraries should require publishers to provide notice to them when they remove articles.  Archives’ ingest procedures should provide for an exception report when material is retracted or removed.  

(10) Any pattern of removals that is detected should be brought to the attention of the publisher and the scholarly community.  

(11) The scholarly community should monitor and, where appropriate, participate in litigation (by means of amicus curiae briefs) and administrative proceedings such as rulemakings that bear on issues relevant to libraries and archives.   

(12) Concerns about the integrity of digital databases and archives beyond the STM community should be addressed.  

(13) Certain specific changes in the law should be made, where necessary, to facilitate digital archiving.   

a.   Libraries and archives qualified for digital preservation should be permitted to copy and preserve publicly available web content.  

b.  Digital archives should be permitted to take of any legal exceptions generally applicable to libraries and archives.

c.  Libraries and archives qualified for digital preservation should be permitted to make digital preservation copies of at risk works and maintain them in a secure digital repository.

d.  Libraries and archives should, with appropriate safeguards, be permitted to use outside contractors in the performance of their preservation activities.  

e.  Limits on the number of copies that a library and archives may make that are meaningless in the digital environment should be eliminated, with restrictions placed instead on security and the number of access copies that can be made available.   

(14) Other changes in the law may be necessary in the future, but it may be wiser to wait and see where genuine issues arise.

We recognize that under exceptional circumstances it may be necessary to limit public access to material in a digital archive, or in a publicly available website or database, at least temporarily.  However, we hope through our recommendations to encourage practices that will ensure that the scholarly record remains intact.   
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1.0  Introduction
1.1  Overview

The goal of this study, sponsored by the Andrew W. Mellon Foundation, was to determine how digital archives can best structure themselves to avoid the removal of documents from their collections.
  We began with the general notion that archives are repositories for documents and other materials that are collected and preserved to ensure they will remain available for research and study. Historically, archives comprised physical materials – publications, letters, diaries, business records – that, once collected, remained in the archives.  Archives protect our cultural and intellectual heritage, and removal of materials from archives diminishes the historical record.  Removal also deprives users of the opportunity to evaluate independently problematic material and the manner in which it has been addressed in the past.  

Digital technology has provided wonderful new tools for scholarship and research, but it also presents challenges for long term preservation.  Where libraries once collected scholarly journals in hard copy and served as an archive for back issues, they may now instead have a subscription for online access and rely on the publisher to ensure the long term availability of those journals.  If the material is no longer available from the publisher, access may effectively be eliminated.  

Digital archives are developing to address concerns about the long term availability of scholarly material.  However, they face legal and logistical hurdles in collecting, retaining and making available their collections that traditional archives did not.  Analog preservation is largely passive, and for most works requires intervention only intermittently. Digital preservation requires regular monitoring to ensure that contents are maintained and migrated to new formats as necessary to ensure that they remain accessible. Best practices for long term preservation of digital materials are still being developed and will likely change over time.   

This project was prompted by a number of reports in the media of instances in which material of value to scholars had been removed from publishers’ databases or from websites.  We began by looking at incidents in which publishers removed materials, and the reasons why.  Since potential legal liability was often cited, we looked at the possible bases for legal liability and how the laws could affect the ability of libraries and archives to retain and make available materials that publishers removed from their own databases.  We considered how digital archives, in the current environment, could structure their relationships to avoid removal of works and at the same time encourage the cooperation and participation of publishers in their endeavors.
There are exceptional circumstances in which it may be necessary to limit public access to material in a digital archive, at least temporarily.  However, we hope through our recommendations to encourage practices that will ensure that the scholarly record remains intact.   Our recommendations relate not only to steps that archives can take to ensure the integrity of the scholarly record, but also to measures that can be taken by the scholarly community.
We discuss below our approach to this study and the resources we used.

Part 2 describes various instances in which material has been removed from public access by publishers.

Part 3 discusses the concepts of archives in the law, in the library/archives community, and in popular understanding.

Part 4 addresses relevant law on copyright, moral rights, defamation, mistake of fact, privacy and censorship in the United States, Australia, Canada, France, Singapore and the United Kingdom.

Part 5 discusses circumstances in which libraries encounter removal and retraction of articles, and instances in which libraries themselves have removed materials.
Part 6 discusses the development of guidelines to govern retraction and removal.
Part 7 addresses relevant provisions of contracts between libraries and publishers, particularly those that relate to publishers’ right to withdraw materials from the licensed content, libraries’ right to archive the licensed material, and any rights or obligations regarding third party archives.
Part 8 discusses current examples of digital archives and considers the implications of different arrangements for legal liability.
Part 9  discusses other challenges to the integrity of the scholarly record.  Many librarians, publishers and others raised concerns about problems other than removal by  publishers, and although these issues are outside the scope of our study, they are worthy of attention. 
Part 10 describes our recommendations.
1.2  Approach and Resources

In the initial phase of our project we examined the concept of “archives” in popular understanding and under the law, the reasons why material is removed from databases and archives, and the way in which archives are treated in copyright law.  

The second phase involved a study of other areas of the law that might affect the decision of a publisher to remove material from a database or archive, such as tort liability for defamation, mistake of fact, invasion of privacy, censorship, and moral rights issues, and whether and how archives and libraries may be treated differently from publishers.  We also did extensive factual research (including interviews and correspondence with librarians, archivists, legal experts and others) to discover, among other things, the extent to which libraries have encountered the “vanishing articles” problem, how removal of material is treated in the contracts that libraries and archives have with publishers, and whether they perceived other areas where there are gaps in the scholarly record.  On the basis of our legal and factual research, we formulated recommendations for digital archives.  Our primary focus has been on archives of scholarly material, but our discussion is relevant to other digital archives as well.
Digital archives made available over the internet implicate laws of countries other than the United States. In addition to studying U.S. law, we investigated the treatment of archives in several other countries, including Australia, Canada, France, the United Kingdom and Singapore.  We engaged legal consultants in each of these countries.  They are listed below, with our primary contact for each country first, followed by the names of others on their research team, where applicable.

Australia:

· Andrew T. Kenyon, Director, CMCL – Center for Media and Communications Law, University of Melbourne 

· Emily Hudson, Research Fellow, CMCL – Center for Media and Communications Law and IPRIA – Intellectual Property Research Institute of Australia, University of Melbourne 

Canada:

· David Lametti, Associate Professor, Faculty of Law, McGill Centre for IP Policy

· Tara Berish, McGill Centre for IP Policy 

France:

· Marie Cornu, Director of Research, CNRS (CECOJI) – Centre d’Etudes sur la Cooperation Juridique Internationale (Center for the Study of International Legal Cooperation)
Singapore:

· Ng-Loy Wee Loon, Associate Professor, Faculty of Law, National University of Singapore and Senior Fellow, IP Academy, Singapore

· Lee Su-Fern,  IP Academy, Singapore
United Kingdom:
· Lionel Bently, Herchel Smith Professor of Intellectual Property Law, University of Cambridge
· Robert Burrell, Associate Professor in Law, TC Berne School of Law, University of Queensland, Australia and Associate Director ACIPA (Australian Centre for Intellectual Property in Agriculture)
· Paul Mitchell, Reader in Law, King’s College London
A synthesis of their reports is included below, principally in Section 4.0, and elsewhere as appropriate. The reports in their entirety are included as appendices. 

2.0  Material Removed from Databases and Archives

While attempts to remove material sometimes occurred in the analog era, it is a matter of increasing concern as digital distribution of journal articles and other materials becomes more common. When journals were distributed exclusively in hard copy form, publishers had little ability to make changes once copies left their hands.  They might publish “errata,” updates or pocket parts, but generally could not compel libraries or archives to remove materials.  Publishers had less incentive to do so then; as they had no control over the use and further distribution of copies they sold, the continuing existence of the offending material in the archives’ collection was unlikely to increase substantially the publishers’ risk of liability.  
However, the market is changing.  Libraries increasingly get access to scholarly literature through subscriptions to databases maintained by publishers or aggregators. When the publisher maintains control over the material, as it does in the database subscription model, withdrawal of documents may be effected without the participation – indeed, sometimes without the knowledge – of the subscribing institutions.  There are many reasons why material may be removed, as discussed below.  Some of these deletions likely reflect publishers’ perceptions that the risk of liability in connection with ongoing distribution of offending material through a database is significantly greater than it was with respect to hard copies.  Others may reflect business or personal judgments about the propriety of maintaining certain material in databases.  
Whatever the reason, complete removal of documents has potentially adverse consequences for scholars and researchers.  As columnist William Safire complained, in criticizing Bloomberg News’ decision to withdraw an article that had suggested that a relative of Singapore’s senior minister was appointed to an important position because of her connections:  “I have not read [the] story because it has been expunged from the Bloomberg web site, digitally erased from the mind of man.” 
  
Our research revealed several reasons for removal of articles, examples of which are described below.  Some involve removal of materials not from “digital archives” but from websites or databases, and in some cases the material was subsequently restored.  Nevertheless, these examples provide insight into why documents might be removed from (or might fail to make their way into) a digital archive.  

1.  Copyright infringement/Plagiarism 


There is a significant overlap between copyright infringement and plagiarism.

Elsevier has removed several articles from its ScienceDirect database.  One such article, by Nikitas Assimakopoulos, was found to have been lifted in large part from a book chapter by another author. The article was removed from ScienceDirect and replaced by the following notation: “For legal reasons this article has been removed by the publisher.”
  

Another set of articles removed from ScienceDirect was co-authored by Richard W. C. Wong and Siu-Yuen Chan and originally published in Elsevier scientific journals in 2001. Significant portions of the articles apparently had been taken from another author’s earlier article in Nature Cell Biology.
 
According to an Elsevier spokesman, the company “has not removed any article from ScienceDirect due to plagiarism,” but instead out of fear of potential liability for copyright infringement.

 
In April 2003, users of ArXiv, the popular physics preprint database, noticed a striking similarity between one of Ramy Naboulsi’s articles and the BaBar Physics Book. After it was found that Naboulsi had plagiarized several of his papers, all 22 of his preprints were withdrawn from ArXiv.
 A search of the database in May 2007 revealed the citations for the articles and explanations for the withdrawal, but the withdrawn articles were not available.
2.  Publisher’s/Database owner’s rights expire or are invalidated 

In New York Times v. Tasini,
 the Supreme Court held that publishers of collective works (such as newspapers and magazines) do not have the right to license articles by freelance journalists to electronic databases such as Lexis/Nexis, unless specifically allowed to do so by contract.  As a result of the Supreme Court’s decision, many articles by freelancers have been removed from databases.  The Tasini decision, and subsequent developments, are discussed below.

3.  Defamation
a)  Denver Journal of International Law and Policy/Boise Cascade

In the spring 1998 issue of Denver Journal of International Law and Policy, two business professors at Boise State University, together with an environmental activist, wrote an article entitled “The Critical Need for Law Reform to Regulate the Abusive Practices of Transnational Corporations: The Illustrative Case of Boise Cascade Corporation in Mexico’s Costa Grande and Elsewhere.”  The authors argued that certain multinational corporations, particularly Boise Cascade, had committed “environmental abuses and had contributed to civil unrest in Mexico.”
 In October 1999 the University of Denver withdrew the article and instructed Lexis and Westlaw to terminate online access to it.  According to an errata notice published in the summer 1999 issue of the journal, the article was “not consistent with the editorial standards” and parts were “clearly inappropriate and require elimination, revision or correction.”
 

The authors learned of the University’s actions only after they received “cease and desist” letters from Boise Cascade demanding that they stop distributing copies of the article and stop making false and defamatory statements about the corporation. The authors asked the university to reinstate their article.  When the university refused, they sued for defamation, claiming the university’s actions breached their contract and damaged their reputations. The authors prevailed, winning an apology from the university, payment of an undisclosed amount, and the return of the copyright in their article. Whether the university made an independent judgment to retract the article or was pressured by Boise Cascade is a matter of dispute.
  

b)  University of San Francisco Law Review


Professor Merle H. Weiner of the University of Oregon wrote an article for the University of San Francisco Law Review on child custody suits under international law where one of the possible homes for the child was potentially unsafe.  In the article she made reference to a particular case under dispute, and one of the parties threatened to sue.  Even though she engaged an expert who concluded she had a strong legal defense, her own university would not defend her. The law review, in consultation with counsel at the University of San Francisco, removed the problematic material from her article.

c)  University of Rhode Island


Donna Hughes, a professor of women’s studies at the University of Rhode Island,  was ordered to remove from her university website two articles she had written on international trafficking of women and children.  A man and woman that Hughes had accused of sex trafficking in one of her articles engaged a London law firm.  The firm wrote to Hughes threatening a lawsuit for defamation if she did not remove the articles from her website.   She was told by the university’s lawyer that although the case “did not have merit” the university was concerned about the expense involved in defending it.
 
4.  Factual errors
An independent investigation performed at CNN’s behest resulted in the retraction of a story broadcast on CNN and published in Time magazine.  The story, which appeared in Time in June 1998, had claimed that the U.S. military used nerve gas in Laos in 1970.
  The New York Times characterized the retracted article as a “distortion” of the evidence (rather than a fabrication), based on flawed interviews consisting of hypothetical questions and vague responses.
  Editors of Time magazine and CNN did not remove the story, but instead retracted it.
  (“Withdrawal”, “removal” and “retraction” are not always used the same way in the literature.  We will generall use “removal” when an article is no longer accessible to the public and “retraction” when an article is repudiated but the article, with an accompanying retraction notice, remains available.)  
5.  Fictionalized accounts/unsupported research or other misconduct
a)  New Republic/Stephen Glass 
 
After it was discovered that Stephen Glass had fabricated many of the stories he reported for the New Republic, all of his discredited articles were removed from the New Republic’s online archives.  In a letter to readers, the New Republic explained its decision:  “When we post something to our archive, it is being continuously published, and that implies ongoing endorsement of its honesty and truthfulness.”

b)  Wired News/Philip Chien

Wired News removed three articles by a freelance space reporter, Philip Chien, from its website when the authenticity of his sources could not be confirmed.  One of his sources, a professor of aeronautical engineering, denied having talked to Chien.  Another of his sources appeared to be fictional; the contact information was an email account created by the reporter.

c)  Cincinnati Enquirer/Chiquita Brands
The editors of the Cincinnati Enquirer removed from the Enquirer’s web archives approximately 30 articles concerning an investigation of Chiquita Brands during spring 1998.
  The Enquirer’s principal reporter apparently based his articles in part on voice mail messages illegally obtained from a Chiquita employee with access to the company’s voice mail system.
  The Enquirer also paid more than $10 million to Chiquita to settle legal claims, and issued an apology to the company.

d)  Science Magazine/Hwang Woo Suk

In late 2005 it was discovered that Dr. Hwang Woo Suk, a South Korean scientist who claimed to have mastered the technology for cloning human stem cells, had falsified his research.  Science magazine, which had published two papers by Dr. Hwang on human embryonic stem cell research, issued editorial retractions early in 2006.   In light of the concerns raised by its publication of Dr. Hwang’s papers, the journal  commissioned a special committee to review its practices in connection with the review and publication of scientific articles.  The committee’s report, the retraction notices and the original articles are all accessible from a page on Science’s website that describes the incident and the journal’s response.

6.  Author or customer request (for business or personal concerns)

Elsevier removed the electronic version of an article published in the September 2001 issue of Human Immunology, and also requested libraries to remove the article from hard copies of the journal.  The article apparently raised a “firestorm” because it referred to Jews in Gaza as “colonists” and said some Palestinians were living in “concentration camps.”

7.  Other (privacy, national security, censorship of various kinds)
After September 11, 2001, many documents were recalled from federal depository libraries and removed from federal government websites.  Some government websites were closed or made inaccessible to the public.  Removed material includes the Environmental Protection Agency’s chemical plant risk-management plans, Federal Energy Regulatory Commission documents concerning dams, pipelines and other energy facilities, and many Defense Department documents.
 
Some librarians have expressed concern that such federal action will set a precedent for removal of material from state archives or for removal of material for political reasons rather than for pressing security concerns. Claims of politically-motivated removals have already come up, for example in connection with the withdrawal of reports concerning the effectiveness of condoms in AIDS prevention from the Center for Disease Control’s web site, and the removal of a report from the National Cancer Institute discrediting the notion that abortions increase the risk of  breast cancer.
 
Whether the “homeland security” rationale for removing documents is being applied too broadly is unclear. Reports suggest that of the numerous federal web sites taken off the internet after 9/11, only a few would truly help terrorists.
 

8.  Business disruptions 

Business disruptions and marketing decisions can also be the cause for removing materials from archives.
For example, in July 2002, Sage Publications, a major scholarly publisher, pulled its publications from the EBSCO and Proquest databases.
  Sage apparently felt that the availability of its content on these databases led directly to subscription cancellations.

 
The Western Journal of Medicine, originally published by BMJ Publishing Group and hosted by HighWire Press, was discontinued in 2002.
  As of February 2004 the back issues of Western Journal of Medicine were no longer available through BMJ or HighWire.  The content was subsequently transferred to the open access archive PubMED Central.
  
*         *          *

As demonstrated above, when a legal issue arises with respect to a document in an archive, removal may be effected before a claim is even formally asserted, much less adjudicated.  Publishers may seek to avoid the risk of a lawsuit as well as to mitigate damages in the event that liability is established.  

For each potential reason for removal, it is important to consider the risks and concerns that publishers and archives face, in order to make appropriate legal and/or policy recommendations.  In most cases, a retraction notice or a legend will be sufficient.  Rare circumstances, however, may require a publisher – or even an archive – to remove or limit access to a document.
3.0 “Archives” and “Digital Archives”

There appears to be no single, universally recognized definition of the term “archives” in the United States, or in many of the countries we studied.  Below are two definitions of archives – one colloquial, the other more traditional.

Cambridge Dictionaries Online defines archives as:

1.  A collection of historical records relating to a place, organization or family. 2.  a place where historical records are kept. 3.  A computer file used to store electronic information or documents that you no longer need to use regularly.

 
ODLIS, the Online Dictionary of Library and Information Science, provides a different definition:

An organized collection of the noncurrent records of the activities of a business, government, organization, institution, or other corporate body, or the personal papers of one or more individuals, families, or groups, retained permanently (or for a designated or indeterminate period of time) by their originator or a successor for their permanent historical, informational, evidential, legal, administrative, or monetary value, usually in a repository managed and maintained by a trained archivist….Also refers to the office or organization responsible for appraising, selecting, preserving, and providing access to archival materials…. 


Archives can be classified in three broad categories: government archives (example: National Archives and Records Administration), in-house archives maintained by a parent institution, and collecting archives (manuscript libraries, film archives, genealogical archives, sound archives, personal archives, etc.).

The term is also used in academia to refer to a repository of electronic preprints, working papers, and similar documents, commonly called e-print archives.  Used in this sense, there is no implication of archival management, which has caused some confusion….

In Canada, an archive is generally understood to be “a compilation of public or private records of public value or significant interest.  The administration of the record is not for profit."
   Moreover, 
Archival holdings differ from those of libraries in that they are, for the most part, unique and irreplaceable unpublished records.  They may not be borrowed, nor are holdings duplicated in other institutions across the country.  This dictates the way in which archival research is conducted.
  

Canadian practice distinguishes archives from libraries based on the nature of their holdings.  Unlike the secondary sources collected by libraries that are more easily replaceable if stolen, lost or destroyed, “if an archival document is lost, stolen or irreparably damaged, the information it contains is lost forever.”
  The Canadian report cites the objectives of several Canadian archives, which include acquiring, preserving and providing access to materials of value (whether historical, cultural or other) for research purposes.

In the UK, archives have been understood as “comprising documentation that accumulates naturally over time, in particular, as the product of the business of government and other large organisations.”
  The UK report observes, however, an increasing tendency to use the term “archives” to describe collections of sound recordings and films as well as certain special interest collections.  

In the traditional sense of the term, archives are institutions responsible for preserving material that results from various aspects of human activity.  Archival preservation involves more than merely the physical saving of documents.  Sound archiving practices ensure the authenticity, reliability and integrity of documents. 
Traditionally, the term “archives” referred to collections of material that was considered no longer current. However, since the advent of digital technology, recent material is also being placed into archives (although not as systematically as scholars might wish). The ephemeral nature of digital material and changes in formats and technologies makes it as important to safeguard recently created material as it is to safeguard material that is decades old.  Otherwise, material in digital form will be lost for future generations. 

Digital technology has encouraged use of the term “archive” in a more colloquial sense.  It is commonly used as a verb (“to archive” one’s e-mail messages, for example) in which the predominant – if not the exclusive – connotation is “to save,” as illustrated in the first definition above. People sometimes conflate “archive” with “backup copy.”

The term “archives” is used to refer to many different document retention and access systems.  At one end of the spectrum is a traditional archive – a repository of physical documents owned by the archival facility or maintained by it with the authorization of the owner in a manner to ensure its preservation and safekeeping.  At the other end of the spectrum are digital databases made by copying material on the internet without authorization, and maintained without specific, systematic preservation arrangements. 

While the concept of “archives” has evolved to encompass collections of works in digital form, one problem in defining a “digital archive” is the sheer abundance and diversity of digital service providers that call themselves archives.  Not all databases are archives, just as not all archives are databases.  It is the commitment and ability to provide long-term access, curation, and preservation of digital documents that distinguishes an archive from a database.  Many data aggregators host content and make it available to customers or users without any commitment to ensure long term preservation or access.  They do not fulfill the role of preserving the permanent cultural and historical record, and should not be considered “digital archives.” 

Our concepts of “archives” and “libraries” are both evolving.
  Traditionally, the fundamental mission of an archive has been to safeguard and preserve records; the fundamental mission of a library has been to select and maintain collections of material and make them readily accessible to users.  Preservation was a natural corollary to libraries’ primary mission, but largely a passive activity:  back issues of journals were retained and accumulated.  Research libraries undertook more systematic preservation activities.

As libraries increasingly substitute database access for hard copy materials, their passive preservation activities are no longer sufficient to ensure that their patrons will have continued access to those materials if a subscription terminates or the publisher fails.  They have begun to experiment with various approaches to archival preservation to ensure long-term access. At the same time, even traditional archives are digitizing part of their collections to make them more accessible to users in a way that could not be done before.  The concepts and missions of libraries and archives are beginning to converge.

In our report, we will use the term “digital archives” to refer to a collection of materials in digital form (whether “born” digital or converted to digital form consistent with the law, maintained in a secure environment in accordance with current best practices for digital preservation by an institution with the commitment and financial ability to ensure their integrity and long-term preservation.  We will also use the term to refer to the institution that collects and maintains those materials.
  The extent of permitted access (to whom and under what circumstances the material is available) does not determine whether or not a set of digital materials qualifies as a “digital archives,” but may in some cases affect the treatment of the digital archives under the law,  as we will discuss below. 

Currently there are many institutions developing or planning to develop digital archives, including publishers, libraries and archives, universities and governments.   New digital preservation archives have been created with the participation of right holders (e.g., Portico) or with their acquiescence (e.g., Internet Archive).  In section 8.0 below, we will discuss certain specific digital archives to illustrate various legal strategies or considerations.  
4.0 The Legal Landscape
Why do publishers remove materials from a database or archives?  Legal justifications predominate.  Below we briefly review various areas of law that may influence publishers to remove or retract materials, and consider how libraries and archives may be affected under the laws of various countries.  The areas we will explore include:  

Copyright Law and Archives Legislation
Moral Rights 

Defamation 

Right to Privacy

Mistake of Fact

Censorship

In reviewing the discussion below, it is important to understand that laws do not always develop or operate in parallel from country to country (or even, in some cases, from state to state).  We have tried to organize the discussions around certain central themes, but they do not always precisely track one another from one country to the next. 
4.1  Introduction:  Copyright Law and Archives Legislation

Copyright law has a particular relevance for digital archives, because almost every act involved in creating, maintaining, migrating and distributing copyrighted works in digital form involves making copies.  In the sections below we look at how copyright law in the U.S. and other countries relates to archives and digital archives.  

Most countries also have laws that create or enable certain specific types of archives, usually developed for traditional archives (for example, archives of government information or public records).  Those laws vary from country to country.  Some are directed to specific, government-funded archives of public records; others are more broadly applicable.  Because our foreign consultants’ discussions of special archives laws and  copyright laws were sometimes interrelated, we have included them in this section as well.   
4.1.1  US:  Copyright Law and Archives Legislation

The first section below contains a general overview of U.S. copyright law.
  The second section discusses exceptions that specifically mention archives or archival activity (although not all are relevant to digital archives).  The third section discusses the unique role of the Library of Congress.  The fourth and fifth sections address the implications of the current copyright law for digital archives, and initiatives to update the law.  The final section addresses archives-specific legislation in the U.S.
A.  Overview
Subject Matter of Protection.  Copyright exists in any original work of authorship that is fixed in a tangible medium.  A work is “original” if it has not been copied from a pre-existing work, and exhibits at least a small amount of creativity.  Copyright lasts for the life of the author and seventy years thereafter.


Copyright law distinguishes between ownership of a copy of a work (even the original copy, if there is only one) and ownership of the copyright rights.  Libraries and archives commonly receive donations of manuscripts or letters, but they generally own only the physical copies and not the copyright rights.

Rights.  Copyright law provides a copyright owner with a “bundle” of rights, which  include:

*  The right to reproduce the work (the right to make copies).  
*  The right to create adaptations (also known as derivative works).  

* The right to distribute copies of the work to the public.  The distribution right is limited by the “first sale doctrine,” discussed below.  

* The right to perform the work publicly.  To perform a work means to recite,  render, play, dance or act it, with or without the aid of a machine.
  Sound recordings have only a limited public performance right that protects them when the performance is by means of a digital audio transmission.

*  The right to display the work publicly.  
“Publicly” is a broad concept in copyright.  To perform or display a work publicly means to perform or display it anywhere that is open to the public or anywhere that a “substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered.”
 Transmitting the performance or display to such a place also makes it public.  It does not matter if members of the public receive the performance at the same time or different times, at the same place or different places. Making a work available to be received or viewed by the public over an electronic network is a public performance or display of the work.


Not all rights attach to all works.  Paintings, for example, are not capable of being performed, although they are capable of being displayed.  Other works have rights that are limited in certain respects.  For example, reproduction of musical compositions in copies of sound recordings is governed by a compulsory license which sets the rate at which the copyright owner must be paid.
  

Exceptions.  The rights under copyright are subject to many exceptions and limitations.  Two general exceptions of particular concern for archives are discussed here, and then in a separate section below we discuss exceptions specific to archives and archival activity.


The “first sale doctrine” limits a copyright owner’s distribution right by providing that the owner of a particular copy of a copyrighted work may sell or transfer that copy.
    The first sale doctrine prevents the copyright owner from controlling the disposition of a particular copy of a work after the initial sale or transfer of that copy.  (There is no digital first sale doctrine, because a digital transmission involves making a copy, not merely transferring a copy.)  It is primarily because of the first sale doctrine that copyright law historically has provided no obstacle to the operation of libraries and archives.  When a library or archives purchases a physical copy of a copyrighted work, or receives it as a gift, it can lend that copy to users without implicating copyright rights.  
The first sale doctrine does not apply to copies made without the copyright owner’s authorization. Hotaling v. Church of Jesus Christ of Latter-Day Saints
  involved a church library’s making available to the public unauthorized copies of genealogical research materials.  The library had made multiple unauthorized copies of the work, included a reference to the work in its catalog, and made the copies available for circulation.  The court held that these actions constituted distribution to the public under the Copyright Act, and remanded the case for further proceedings.
 “Fair use” excuses otherwise infringing activity.  Whether a use is fair depends on the facts of a particular case.  Certain uses are favored in the statute: criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship and research.   A nonprofit digital archive for scholarly or research use would be the kind of use favored by the law.  However, favored uses are not automatically deemed fair, nor are other uses automatically deemed unfair.  There are four factors that must be evaluated in every case:  (1) the purpose and character of the use; (2) the nature of the copyrighted work; (3) the amount and substantiality of the portion used; and (4) the effect of the use on the potential market for or value of the copyrighted work.
  


Ownership of Rights.  Usually the human creator of a work is the author and initial owner of copyright.
  The rights of a copyright owner can be transferred or licensed, separately or together.  In some circumstances authors have a reversionary interest – that is, they can reclaim rights that they previously licensed or lost.

Several cases have addressed the rights of periodical owners to license the contributions of freelance journalists, originally published in their newspapers or journals, to electronic databases.
 
In New York Times Co. v. Tasini,
  the Supreme Court held that the New York Times and other publishers, in licensing back issues of their publications to electronic databases such as Lexis/Nexis, could not include the articles written by freelance journalists.  The Times’ contracts with the freelancers did not address copyright ownership, so it relied instead on a provision in the Copyright Act that allows owners of collective works such as journals and newspapers to reproduce freelancers’ contributions in the collective work for which they were written, or any revision of it.
   The Court held that the publishers exceeded the scope of this privilege because the databases did not preserve the context in which the freelancers’ work originally appeared; articles could be retrieved in isolation.  Therefore, in the Court’s view, the electronic databases were not “revisions” of the original collective works. The Court contrasted the databases at issue with microfilm and microfiche, which fall within the scope of the privilege, as the articles appear in the same position as they appeared in the original publication.  The Court decided that the freelance authors – and not the publishers –  retained the rights to license use in electronic databases like Lexis.  
The principle announced in Tasini affects many newspapers, magazines and journals.  As a result of the Tasini case, many articles by freelancers were removed from electronic databases, although they generally remained available on microfiche.  Through subsequent licenses and settlements with freelance authors, many of those articles have again become available through electronic databases.

Faulkner v. National Geographic Society
 presented a similar issue, this time with respect to articles and photographs by freelance writers and photographers in National Geographic.  The National Geographic Society published The Complete National Geographic, including all of its issues since 1888, on CD-ROM and DVD.  The freelancers sued, claiming that the Society had exceeded its legal privilege because the The Complete National Geographic was not a revision of the issues in which their work originally appeared.  The court, however, distinguished the Tasini case and held that the Society had not infringed the freelancers’ copyrights, because the new publication was a privileged “revision” of the print product.  The digital version consisted essentially of scanned magazine pages, with articles and photographs in the same context as the print version (although the digital version also contained search features and other materials that did not appear in the print version).  Thus, the manner in which works are maintained in databases and displayed to users is highly relevant to whether the owner of a collective work can authorize use of freelancers’ contributions.   

Remedies for Copyright Infringement.  The principal remedies available in a civil suit for copyright infringement are:

Damages.  A copyright owner whose work is infringed is entitled to an award in the amount of the actual financial damage suffered, and any profits of the infringer to the extent they are not already taken into account in computing damages.  If the work infringed was registered in a timely manner,
 the copyright owner may opt for “statutory damages” in the amount of $750 - $30,000, “as the court considers just.”
 The amount can be up to $150,000 if the infringement is willful.  “Willful” means with knowledge that the conduct is infringing.  A court may not order statutory damages against an infringer who is an employee or agent of a nonprofit educational institution, library or archives acting within the scope of his or her employment, who copied the work in the reasonable belief that the copying was fair use.
  


Injunctions.  Courts may grant temporary or permanent injunctions to restrain infringement.
  A typical injunction would prohibit copying or distributing the infringing work(s) and, in appropriate cases, performing or displaying them.  The injunction order may, however, be even more specific, explicitly prohibiting activities such as downloading, uploading or transmitting a copyrighted work.
  A plaintiff could also seek to prevent a digital archives from making an infringing work available online, though we are not aware of any such cases to date.


Impoundment.  Courts may order impoundment and destruction or other disposition of infringing copies or devices or materials used to make them.
  An impoundment order is discretionary with the court and generally applies to copies or other materials in the infringer’s hands.  Courts will at times issue “recall” orders to defendants.  These are, in effect, injunctions requiring them to recall infringing merchandise already in the hands of third parties (usually distributors).
  However, courts are often reluctant to order recall due to the potential harm to defendant’s reputation and to innocent third parties, and so may look to other remedies (such as damages) to compensate the plaintiff.
  


Attorneys Fees and Costs.   A court may also award reasonable attorney’s fees and other costs related to the lawsuit to the prevailing party, but a prevailing plaintiff may be awarded attorney’s fees and costs only if the copyrighted work at issue was timely registered.

Limitation of Liability for Internet Service Providers.  The copyright law provides a “safe harbor” for internet service providers for material contained on or transmitted by their services.  Internet service providers (a term that is broadly defined, and has been construed to include website host servers) are not liable for monetary damages with respect to certain activities:  (i) where they are acting as “mere conduits” of transitory digital information that they did not initiate; (ii) with respect to automatic system caching of materials made available to users; (iii) with respect to information residing on their systems at the direction of users; and (iv) with respect to information location tools.


There are a number of detailed requirements to qualify for these “safe harbors.”  One of them is compliance with a “notice and takedown” procedure.  Upon receipt of a valid notice from a copyright owner claiming that her work has been infringed, the service provider must act promptly to remove or disable access to the allegedly infringing material.  There is a mechanism by which the individual who posted the offending material can request that it be reinstated.
B.  Copyright Exceptions Specifically Directed to Archives or Archival Activities 
The Copyright Act contains a number of exceptions for libraries and archives or for archival activities, but does not define those terms.  

Section 108.  The principal exceptions are found in Section108, which allows certain preservation and other copying by libraries and archives.  To qualify for any of the Section 108 exceptions, the library or archives must be open to the public, or at least to researchers in a specialized field; the reproduction and distribution may not be for commercial advantage; and the library or archives must include a copyright notice or legend on copies.

Section 108(b) allows libraries and archives to make up to three copies of an unpublished copyrighted work in their collections “solely for purposes of preservation and security or for deposit for research use in another library or archives.”  The work must be currently in the collections of the library or archives, and any copy made in digital format may not be made available to the public in that format outside the library premises.
  
Section 108(c) allows libraries and archives to make up to three copies of a published work to replace a work in their collections that is damaged, deteriorating, lost or stolen or whose format has become obsolete, if the library determines after reasonable effort that an unused replacement cannot be obtained at a fair price.  “Obsolete” means the machine or device needed to “render perceptible a work stored in that format” is “no longer manufactured or is no longer reasonably available in the commercial marketplace.”
  As with copies of unpublished works, copies in digital format may not be made available to the public outside the library premises. The Copyright Office has stated that this provision does not permit “preemptive archival activity to preserve works before they become obsolete.”

Until the Digital Millennium Copyright Act (DMCA) was passed in 1998,
 the copying privileges in Sections 108(b) and (c) discussed above were limited to “a copy” of a work “in facsimile form.”   The DMCA changed these Sections to permit up to three copies and to allow those copies to be made in digital form, in recognition of the changing needs of libraries and archives.  The Senate Report accompanying the DMCA, however, suggests that these privileges were not designed to apply to digital archives available exclusively via the internet: 
 

[J]ust as when Section 108 of the Copyright Act was first enacted, the term “libraries” and “archives” as used and described in this provision still refer to such institutions only in the conventional sense of entities that are established as, and conduct their operations through, physical premises in which collections of information may be used by researchers and other members of the public. Although online interactive digital networks have since given birth to online digital “libraries” and “archives” that exist only in the virtual (rather than physical) sense on websites, bulletin boards and homepages across the Internet, it is not intended that Section 108 as revised apply to such collections of information. The ease with which such sites are established online literally allows anyone to create his or her own digital “library” or “archives.” The extension of the application of Section 108 to all such sites would be tantamount to creating an exception to the exclusive rights of copyright holders that would permit any person who has an online website, bulletin board or a homepage to freely reproduce and distribute copyrighted works. Such an exemption would swallow the general rule and severely impair the copyright owners’ right and ability to commercially exploit their copyrighted works. 
As far as we are aware the scope of the amended Sections 108(b) and (c) has not been adjudicated.  
Section 108(f)(3) allows libraries and archives to reproduce and distribute “a limited number of copies and excerpts of an audiovisual news program.”  This exception was intended to allow libraries to make off-the-air recordings of daily newscasts of the national television networks “for limited distribution to scholars and researchers for use in research purposes.”

Section 108(h) allows a library, archives, or nonprofit educational institution to reproduce, distribute, perform or display in facsimile or digital form a copy of a published work during the last 20 years of its term, for purposes of preservation, scholarship or research.  The exception applies only if the work is not subject to normal exploitation and cannot be obtained at a reasonable price.  To take advantage of this privilege, an institution must first make a reasonable investigation to determine that the work meets these criteria and that the copyright owner has not filed a notice to the contrary in the Copyright Office.
  


Copies for Users.  Sections 108(d) and (e) allow copying for library users under certain conditions. A library or archives may reproduce and distribute, in response to a user’s request, “no more than one article or other contribution to a copyrighted collection or periodical issue,” or “a small part” of any other copyrighted work from its collection or that of another library or archives.  It may also copy all or a substantial portion of a user-requested work if it determines, after reasonable investigation, that a copy cannot be obtained at a fair price. However, these reproduction and distribution privileges have conditions:  they apply only if “the library or archives has had no notice that the copy would be used for purposes other than private study, scholarship or research”; the copy becomes the requesting user’s property (so the exemption does not become a means of collection-building); and the library or archives displays a warning of copyright where it accepts orders.
  Sections 108(d) and (e) do not apply to musical works, pictorial, graphic or sculptural works (other than illustrations or similar adjuncts to literary works), or audiovisual works (including motion pictures) generally.
  
The privileges under Section108 do not supersede any contractual obligations a library or archives may have with respect to a work that it wishes to copy.  Section 108 also provides that if a library’s activities do not qualify for the Section 108 exemption, they may still qualify as fair use.

 
The Copyright Act also contains a number of other provisions that expressly permit archival copying under certain circumstances:  

Section 112.  Section 112 allows copying for archival preservation of certain types of “ephemeral recordings.”  For example, authorized transmitting organizations may make and retain an archival copy of transmission programs, and  governmental bodies or other nonprofit organizations may make and retain an archival copy of transmission programs embodying the performance or display of a copyrighted work pursuant to Section 110(2) (the systematic instructional activities performance exemption).  There are similar privileges with respect to archival copies of transmissions of a religious nature, or transmissions for the blind or handicapped, etc.

Section 117.  Section 117 of the Copyright Act allows an owner of a copy of a computer program “to make or authorize the making of another copy or adaptation of that computer program” provided that the new copy or adaptation is for “archival purposes only and that all archival copies are destroyed in the event that continued possession of the computer program should cease to be rightful.” 
 
 
Section 602.  Section 602 provides that it is an infringement of the distribution right to import into the United States copies of a work that have been acquired outside of the United States without the copyright owner’s authority.  However, a limited number of copies may be imported for library lending or archival purposes. 
 

Section 1201(a)(1). The Digital Millennium Copyright Act (DMCA) prohibits the act of circumventing a technological measure that “effectively controls access” to a work protected by copyright.
  It also contains provisions that prohibit trafficking in devices that circumvent technological access controls or rights controls.
  


There are several specific statutory exceptions to the ban on circumventing access controls but none that accommodates archiving activities. However, the law provides for  a triennial rulemaking proceeding conducted by the Copyright Office for creating new exceptions.  In the most recent rulemaking proceeding the Office allowed an exception for 

Computer programs and video games distributed in formats that have become obsolete and which require the original media or hardware as a condition of access, when the circumvention is accomplished for the purpose of preservation or archival reproduction of published digital works by a library or archive.

The Internet Archive, which sought the exemption, demonstrated that the ability to circumvent access controls on those works was critical to its preservation efforts. 


C.   The Library of Congress’s  Role


Copyright owners are generally required to deposit two copies of the “best edition” of any work published in the United States, within three months of publication, with the Copyright Office for the benefit of the Library of Congress.
   Even if the copyright owner does not register the copyright in her work, she must comply with the deposit requirement.  Failure to do so does not affect the status of the copyright, but it can result in fines.
  The Library may also demand copies of specific “transmission programs,” even though they are technically unpublished, or make a copy itself from the transmission.
   A transmission program is “a body of material that, as an aggregate, has been produced for the sole purpose of transmission to the public in sequence and as a unit.”


The Library is entitled to keep the deposit copies of published works for its collections, or use them “for exchange or transfer to any other library.”
  The rights that the Library has with respect to deposited works pertain to the physical copies, not to the underlying rights.  For example, the Library may not, merely by virtue of its receipt of deposit copies of motion pictures or musical works, authorize public performances of those works. 


Certain types of works are exempt from mandatory deposit in whole or in part, either because the Library is not interested in acquiring them or because the requirement imposes a hardship on the copyright owner.  So far, the Library has not required deposit of websites, or of e-journals.  Among other things, it lacks the infrastructure to efficiently receive, manage and render such works.  The Library plans to require deposit of such works in the future, but will likely require changes to the Copyright Act and the regulations concerning “best edition” to make the copies necessary to manage and preserve those works and make them available to library users.  


In addition to acting as an archive with respect to selected works it receives through mandatory deposit or purchase, the Library has other archival functions.  For example, the Library is charged with creating and maintaining the American Television and Radio Archives,
 and acts as an archive with respect to donated collections. 

D.  Implications of Copyright Law for Digital Archives. 


Copyright law does not comfortably accommodate digital archives, since many of their activities implicate copyright rights in ways for which no specific exceptions are provided.  Section 108 was passed before the advent of digital archives, and the management and use of digital archives implicate copyright rights in ways that archives of hard copy material do not.   For example, maintaining and preserving digital archives requires that multiple copies be made, so the three copy limit in Sections 108(b) and (c) is unworkable.  Making works available to users can also be problematic.  The first sale doctrine applies to physical property, and so far neither the courts nor the Copyright Office have endorsed a “digital first sale doctrine” to allow users to retransmit digital copies over the internet.
  While lending or on-site display of a physical copy does not implicate copyright rights, copying a protected work into a computer’s memory and displaying and/or distributing a work to remote users does.  Making copies of a work available for public downloading over an electronic network qualifies as a public distribution.
 


Digital archives may also implicate copyright rights in the manner in which they acquire their material.  An archive might digitize unpublished analog works under Section 108(b) or published analog works under Section 108(c) (replacement copies); Section 108(h) (works in the last 20 years of protection) or, in some circumstances, Section 107 (fair use). It might acquire “born digital” works through purchase, license, or in reliance on fair use.  However, making the works available to users implicates copyright rights.  Works copied in digital form pursuant to Sections 108(b) or (c) may be made available to users only on library premises.  Access to works digitized in reliance on fair use would have to be restricted to avoid adversely affecting the copyright owner’s market.  For some works, remote access will be allowable, but for others, even use of the digitized version on the library premises could have a detrimental market effect.  “Born digital” works frequently come with licenses that restrict how the works can be used and made available.


For all of these reasons, most of the digital archives under discussion here are created pursuant to agreement with the copyright owners.  Web archives such as the Internet Archive may rely on an “opt out” strategy, which addresses the logistical difficulties in licensing this material but leaves it vulnerable to removal requests. 

E.  The Section 108 Study Group

The Copyright Office and the Library of Congress have long recognized the shortcomings of Section 108 in the digital world.  The Library of Congress convened the Section 108 Study Group in 2005 to examine the provisions of Section 108 in light of digital technologies.  The Group’s mandate is to recommend changes to the law to better balance the rights of copyright owners with the needs of libraries and archives to collect and preserve digital works.  The Study Group’s report is expected in late 2007.  Its recommendations will likely address many of the issues discussed above.  The Copyright Office will then consider the Study Group’s recommendations, solicit the views of concerned parties on all sides, and formulate a proposal for specific legislative change.
F.  Archives Legislation
There are many archives created by federal, state or local legislation.  The principal archives of the United States government is the National Archives and Records Administration (NARA).  NARA has the responsibility to preserve government records, including records of Congress, government agencies, the papers of U.S. presidents and other government officials, and a wide range of other documents from private sources –  including motion pictures, photographs, and sound recordings – deemed “appropriate for preservation by the Government as evidence of its organization, functions, policies, decisions, procedures, and transactions.”
  NARA is developing an Electronic Records Archive (ERA) to make public records easily accessible electronically.  Pursuant to an agreement with NARA, the Government Printing Office has responsibility for archival preservation of electronic government records available through GPO Access, such as the Congressional Record, the Federal Register and the Code of Federal Regulations.  
Legislation relating to mandatory deposit and the Library of Congress is discussed above.  It should be emphasized that while the Library of Congress does serve as an archive for certain collections, it does not retain all of the material it receives.  Nor are its archival collections composed solely of materials received through mandatory deposit:  much of the material is acquired through donation or purchase.
4.1.2 Australia:  Copyright Law and Archives Legislation

Under Australia’s Copyright Act, “archives” means “a nonprofit institution maintaining a collection of documents or material of historical significance or public interest for the purpose of conserving and preserving those documents or material.”
  The ability to be shielded from liability by the Copyright Act, however, only belongs to those archives and libraries “all or part of whose collection is accessible to the public directly or through interlibrary loans” and to parliamentary libraries.
  While archives may not be operated for profit, libraries may, in fact, be profit-making ventures.
  The newly adopted Copyright Act Amendment 2006 (“CAA 2006”) defines libraries in Sections 49 and 50 relating to the discussion of reproducing works.  Section 49(9)’s definition of library – quoted above – is expanded in Section 50(10) to include parliamentary libraries and archives accessible to the public.  Commenting on the dearth of case law in this area, the Australian report notes that the issues we are considering would benefit greatly from empirical research.
 

A.  Copyright Laws That Specifically Address Archives

Copying for Preservation or Maintenance – Under Section 51A of the Australian Copyright Act, a library or archives may reproduce or communicate a work that forms or previously formed part of its collection for purposes of preservation.   If it held the work in a published form, it may make or communicate a reproduction in order to replace works that have deteriorated, been damaged, lost or stolen.
  If the work is a published work, the provision applies only when an authorized officer of the library or archives makes a written declaration stating that the work is not commercially available.  Similarly, if the work is an original artistic work
 or held in manuscript form, the library or archives may make or communicate a reproduction of it in order to preserve against loss or deterioration, or for the purpose of research carried out “at the library or archives” that holds the work, or at another library or archives.
  The Australian report notes that while this appears to cover both internal research and research by a user, the library or archives may need to retain the reproduction, in light of the provision’s use of the term “at” in its wording.  The user would need to rely on another provision if he/she would like his/her own copy for research purposes.
 Australian law contains similar provisions for sound recordings and films.
 

Section 51A also permits a library or archives to reproduce a work held in its collection for “administrative purposes,” which is defined as purposes directly related to the care or control of the collection.
  The law does not contain a specific provision to allow libraries or archives to reproduce copyrighted material in a new format where the existing technology has become obsolete.  Nevertheless, the Australian report suggests the possibility that this activity might fall under reproduction of a work for “administrative purposes.”
  

In cases where an original artistic work has deteriorated or been lost since a preservation reproduction of it was made, or where the artistic work is so fragile it cannot be displayed without significant deterioration, Australian copyright law allows a library or archive to make a preservation reproduction of the original artistic work “available to users online, on terminals installed within the institution’s premises from which a person cannot make an electronic copy or hardcopy or communicate the reproduction.”
  

 Under another provision of Australian copyright law, a library or archives may, upon request, supply a reproduction of all or part of an article or published work from its collection to another library or archives, for its collection.
 Any such reproduction may be communicated “by or on behalf of the officer in charge of the library or archives” to officers of the requesting library or archives by “making it available online to be accessed through the use of a computer terminal installed within the premises of the library or archives.”
    
Additionally, Section 51B of the Copyright Act, added in the CAA 2006, discusses the making of preservation copies of “significant works” held in “Key Cultural Institutions.”  Unfortunately, neither “significant works” nor “Key Cultural Institutions” is defined therein, although Subsection 1 says that the provision is to apply to works of “historical or cultural significance” to Australia.  In relation to these documents, manuscripts and artistic works, the library or archive may make three reproductions provided that, in the case of published works, a copy of the work cannot be obtained commercially.
  

Provisions of Australia’s Archive Act 1983 (Cth) that establish the powers of the National Archives of Australia allow the archives “to make copies, by microfilming or otherwise, of archival material, but not so as to infringe copyright (other than copyright owned by the Commonwealth) subsisting in the material;” and “arrange for the publication of material forming part of the archival resources of the Commonwealth or works based on such material, but not so as to infringe copyright (other than copyright owned by the Commonwealth) subsisting in the material or works.”
 
Copies for Users – Under Australian copyright law, libraries or archives may reproduce or communicate all or part of an article or published work held in the library’s collection, in response to a user’s request for a copy for the purpose of research or study.
  In order to benefit from this provision, the user must make a request in writing, accompanied by a signed declaration.  If the user requests a reproduction of all or more than a reasonable portion of a published work (other than an article in a periodical), an authorized officer of the institution must make a “commercial availability declaration,” stating that after reasonable investigation, the officer is “satisfied that a reproduction (not being a second-hand reproduction) of the work cannot be obtained within a reasonable time at an ordinary commercial price.”
 Under this provision, the library may provide the reproduction to the user in hard copy or electronic format.  If the library communicates the reproduction electronically, it must provide the user with a copyright notification prior to the communication and the library or archives must destroy the reproduction after it is communicated (thereby preventing the library/archives from amassing collections of electronic reproductions).
 In order for the library or archives to benefit from this provision, it must not charge the user more than it costs to make and supply the reproduction.  In addition, it must keep specific records documenting the request (available for inspection by the copyright owner). 

Australian copyright law allows a library or archives to supply a reproduction of all or part of an article or published work from its collection to a requesting library or archives to fulfill a written request made by a user of that library or archives for a copy for research or study on essentially the same terms as it supplies documents to its own users.  All reproductions provided to requesting libraries made from works in electronic form require a commercial availability declaration, as do certain reproductions made from a hard copy.
 

Under Section 51 of the Australian Copyright Act, a user or an officer of a library or archives may make or communicate a reproduction of an unpublished literary, dramatic, or musical work or unpublished photograph or engraving, for a user, for the purpose of research or study, or “with a view to publication,” where  copyright subsists in the work, more than 50 years have elapsed since the death of the author, and the work or a reproduction of the work is open to public inspection at the library or archives.
  In addition, an unpublished thesis or a similar literary work held in university libraries or in archives may be reproduced by an authorized officer on behalf of someone who requires the reproduction for purposes of research or study.
 This provision ensures that unpublished works may be used by researchers without the risk of infringing copyright.
 

B.  General Copyright Exceptions/Limitations Applicable to Archives

In Australia, the fair dealing exception is not as open-ended as the U.S. fair use defense or Canada’s interpretation of fair dealing, discussed below.  Under Australian law, fair dealing applies to dealings undertaken for the purpose of research and study, criticism or review, reporting the news, parody or satire, or a legal practitioner or patent attorney’s providing professional/legal advice.  The Australian report notes that fair dealing is limited in scope to these defined purposes and may not apply to many activities of libraries and archives (e.g., under Australian law, copying for preservation purposes would not constitute fair dealing).
   In addition, the fair dealing defense appears more helpful for the library and archives’ users than for the institutions themselves, which may not be able to benefit from a fair dealing defense for actions performed on behalf of users.
  Consequently, until or unless Australian courts follow the Canadian example, Australian libraries and archives will need to rely on the library and archives provisions rather than on fair dealing.
   

  CAA 2006 introduced a new exception to copyright violation:  flexible dealing.  The goal of flexible dealing is to “provide a flexible exception to enable copyright material to be used for certain socially useful purposes while remaining consistent with Australia’s obligations under international copyright treaties.”
  It applies to those uses which are made by or on behalf of the body administering a library or archive for the purpose of maintaining or operating the library or archive and not made for any commercial advantage or profit.
    Four further requirements must be satisfied in order for a library or archive to take advantage of this exception:  

(a) The circumstances amount to a ‘special case’;

(b) The requirements discussed above must be met;

(c) The use must not conflict with a normal exploitation of the work; and

(d) The use must not hurt the interests of the owner of the copyright.

These provisions mirror the three-step test found in Article 13 of the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).  Because of the vagueness of these guidelines, however, one of our correspondents does not believe that many libraries will rely on flexible dealing.
  There have been no court cases to date on the issue.

C.  How Provisions Relate to the Digital/ Electronic Environment

The Australian Copyright Amendment (Digital Agenda) Act 2000 extended the library and archives provisions of the Copyright Act to the digital environment.  The library provisions were first introduced in the Copyright Act 1968, at a time when most copyrighted material was stored and accessed in analog form.  Initially, these provisions only applied to libraries.  Since then, they have been amended substantially.  In 1980, in response to a report on the impact of photocopying, the law was amended comprehensively and provisions relating to archives were added.  The Digital Agenda Act of 2000 introduced further amendments, specifically to enable libraries and archives “to use new technologies to provide access to copyright material for the general community, as long as the economic rights of owners of copyright materials are not unreasonably prejudiced.”

The Digital Agenda Act introduced several notable amendments.  The Act: 

· replaced the term “copying” with “reproduction,” thereby “extending the existing exceptions to the electronic reproduction and communication of material;”

· amended user request provisions to allow reproductions to be supplied in electronic format, when another reproduction of the work is not commercially available;

· introduced provisions permitting reproduction and communication of works for administrative purposes; 

· introduced provisions permitting libraries or archives to make published works acquired in electronic format available online within the premises of the library or archives on terminals that do not allow the work to be communicated or reproduced electronically;
 and 

· introduced provisions permitting “preservation reproductions of original artistic works to be made available online within the premises of the library or archives on copy-disabled terminals.”

 
    
The Australian government is reviewing the operation of the Digital Agenda Act amendments.  Currently, little information is available regarding the extent to which libraries, archives, or other institutions rely on the provisions to make material acquired in electronic form available on terminals within their premises.  In practice, public libraries and archives may rely more on licenses with regard to electronic databases, rather than on these provisions.
  


In 2004, the Australian Parliament passed the Free Trade Agreement between the United States and Australia.  Not only did this extend the term of copyright in Australia to life plus 70 years, it mandated reform of the country’s penalties for circumvention of technological protection measures.
  These changes were introduced in CAA 2006.  CAA 2006 addressed issues of time and space shifting of music and television and radio programs, format shifting and technological protection measures.
  There is an exception that allows libraries and archives
 to use copyrighted material for the maintenance and operation of the library or archive, for giving educational instruction and for obtaining copies of works in forms for people with disabilities.
  These exceptions are not unlimited.  They may only be used if there is a special need, if the use does not “conflict with the normal exploitation of the work” and “if it does not unreasonably prejudice the legitimate interests of the owner of the copyright.”
  Libraries and archives may also make copies for administrative purposes, a term defined in CAA 2006 to mean those “purposes directly related to the care or control of the collection.”
  Of course, none of the uses may be for commercial profit.
  Libraries and archives may make replacement copies of damaged, lost, stolen or deteriorated materials (even if another copy is available for purchase).
   Furthermore, institutions designated as “Key Cultural Institutions” may make three preservation copies of certain types of materials.
  

The Australian Courts have also visited these issues.  In Stevens v. Kabushiki Kaisha Sony Computer Entertainment, the Australian High Court held that a technological prevention measure must prevent infringement rather than prevent access after infringement has already occurred.
  The Australian Digital Alliance and the Australian Libraries Copyright Committee appeared as amici curiae on behalf of the plaintiff in the case but the Court’s decision did not reference their arguments in its decision.

D.  Archives Legislation

Various statutes create federal and state archives to administer government records and other archival material.
  The statutes dictate the sorts of records to be collected, the management protocols governing the administration of the records, and the scope of public access to the records.

The Australia Report focuses particular attention on the 1983 Archives Act, which established and now regulates the activities of the National Archives of Australia.
  The National Archives works to identify, collate, manage, and preserve Commonwealth records (i.e., records belonging to the Commonwealth) and to make such records available to the public, subject to restrictions set forth in the Act.
  Because some Commonwealth records are outside the custody of the National Archives, the Act permits the National Archives to mandate public access to some records held by other government institutions or agencies.
  The Act additionally prohibits the unauthorized destruction or alteration of Commonwealth records.
  Though the Act exempts some records from public access, it generally mandates public access to Commonwealth records created more than approximately 30 years ago and now held in the Archives’ custody.
 

4.1.3 Canada:  Copyright Law and Archives Legislation

Canada’s Copyright Act defines “library, archive or museum” as:

(a) an institution, whether or not incorporated, that is not established or conducted for profit or that does not form a part of, or is not administered or directly or indirectly controlled by, a body that is established or conducted for profit, in which is held and maintained a collection of documents and other materials that is open to the public or to researchers,

 or

(b) any other non-profit institution prescribed by regulation.

Thus, the Australian and Canadian definitions of archives
 share the following concepts:  a collection of documents or other material controlled by or in the custody of a body that does not maintain the materials for profit.  The non-commercial or non-profit characteristic of archives can also be found in article 5(2)(c) of the EU Copyright Harmonization Directive, which allows exceptions to the reproduction right with regard to specific acts of reproduction “carried out by libraries accessible to the public, educational establishments or museums, or by archives, which do not seek any direct or indirect commercial advantage.”
 

Under the Canadian definition, the institution’s collection must be open to the public or to researchers.  The Canadian report states that only one case, CCH Canadian Ltd. v. Law Society of Upper Canada,
 has addressed the Canadian Copyright Act’s definition of “library, archive or museum.”  The Law Society maintains and operates the Great Library at Osgoode Hall in Toronto, a reference and research library with one of the largest collections of legal materials in Canada.  In determining whether the Great Library was eligible for certain exceptions in the copyright law, the court interpreted the Canadian Copyright Act’s definition of “library, archive or museum” in a straightforward manner.  It stated that “[i]n order to qualify as a library the Great Library: 1) must not be established or conducted for profit; 2) must not be administered or controlled by a body that is established or conducted for profit; and 3) must hold and maintain a collection of documents and other materials that is open to the public or to researchers.”
 The court found that the Great Library, controlled by the Law Society and indirectly controlled by lawyers who practice law for profit, did not need to rely on the library exemption (as its dealings with publishers’ works were fair).  The court reasoned, however, that it would be entitled to do so, as the Law Society lawyers were not acting as a body established or conducted for profit when acting as administrators of the Great Library.
 

A,  Copyright Laws That Specifically Address Archives

Copying for Preservation or Maintenance. Canada’s Copyright Act contains a privilege allowing libraries, archives, and museums to copy a work or other subject matter in their permanent collection, whether published or unpublished: “if the original is rare or unpublished and is  (i) deteriorating, damaged or lost, or (ii) at risk of deteriorating or becoming damaged or lost.”
  In addition, the Act specifies several other circumstances in which a library, archive or museum may make copies without infringing copyright, including “for purposes of on-site consultation if the original cannot be viewed, handled or listened to” due to its condition or “the atmospheric conditions in which it must be kept.”
  If the original is currently in an obsolete format or the technology required to use the original is unavailable, the library, museum or archive may make a copy in another format, without infringing copyright.

Copies for Users. Canadian copyright law similarly allows libraries, archives and museums to reproduce a copy of certain works requested by patrons for research or private study.  One such provision allows a library, archive or museum (or a person acting under its authority) to make a copy of “a work that is or is contained in an article published in (a) a scholarly, scientific or technical periodical; or (b) a newspaper or periodical, other than a scholarly, scientific or technical periodical, if the newspaper or periodical was published more than one year before the copy was made” for a person requesting the copy for research or private study.
  A number of limitations exist with regard to this provision.  It does not apply to works of fiction, poetry, drama or music.
  Because the provision is limited to “reprographic reproduction,” this by its nature excludes audiovisual works (an audiovisual work cannot be photocopied).  The library, archive, or museum may make the copy only if the following conditions are met:  the requester must satisfy the library, archive or museum that he/she will use the copy only for purposes of research or private study; and the library, archive or museum may provide the user with a single copy of the work.
  The copy given to the patron may not be in digital form, and any intermediate copy must be destroyed once the copy is given to the patron.
  

None of the Canadian library, archive, or museum exceptions may be carried out with a motive of gain (thus, to benefit from the provision, the institution must not recover more than the costs, including overhead costs, associated with the act allowed under the exemption).
  These exemptions do not apply to downloading a work from an electronic database or the internet, “even if the same article had already appeared in a newspaper or periodical.”
 

B.  General Copyright Exceptions/Limitations Applicable to Archives

The Canadian fair dealing exception, as interpreted in CCH Canadian Ltd. v. Law Society of Upper Canada,
 is considered integral to the copyright balance, rather than as an “exception” or “simply a defense.”  To avail itself of this exception, a defendant must prove:  (1) that the dealing was for the purpose of either research or private study and (2) that it was fair.  

The CCH case involved, inter alia, copying services provided by the Great Library, a legal reference and research library operated by the Law Society.  The Society provides a “custom photocopy service” for its members, the judiciary and other authorized researchers.  The Great Library’s staff reproduces legal materials from the collection and delivers the reproductions in person, by mail or via fax transmissions to the requesters.  The Law Society also maintains self service photocopiers in the Great Library for use by patrons.  

Legal publishers brought a copyright infringement action against the Law Society.  On appeal, the court held that the Law Society does not infringe copyright when the Great Library makes a single copy of a reported decision, case summary, statute, or limited selection of text from a treatise in accordance with its access policy.
 

The CCH court noted that in the fair dealing context, “‘research’ must be given a large and liberal interpretation in order to ensure that users’ rights are not unduly constrained. . . research is not limited to non-commercial or private contexts.”
 The question of whether or not a dealing was fair is a fact-based determination which must be assessed on a case by case basis.  “Fair” is not defined in the Copyright Act.  

The CCH court adopted the following criteria as factors to consider in a fair dealing analysis:  (1) the purpose of the dealing; (2) the character of the dealing; (3) the amount of the dealing; (4) alternatives to the dealing; (5) the nature of the work; and (6) the effect of the dealing on the work.  These factors are quite similar to those evaluated under the U.S. fair use analysis.
  The CCH court also stated that “a library can always attempt to prove that its dealings with a copyrighted work are fair under s. 29 of the Copyright Act.  It is only if a library were unable to make out the fair dealing exception under s. 29 that it would need to turn to s. 30.2 of the Copyright Act to prove that it qualified for the library exemption.”

There have been a couple of important recent Canadian decisions regarding issues affecting libraries and archives.  In Zamacois v. Douville, a newspaper was found to contain infringing work.
  Plaintiffs sought to have all copies of the edition of the paper which contained the work removed from the newspaper’s archive.  The court denied the request because it found that the papers formed part of the newspaper’s archives and would not be sold.  It is not clear whether the archives were open to the public or whether it would have affected the court’s decision if they were.
  In Robertson v. The Thompson Corporation et. al., the plaintiff sued a Toronto daily for copyright infringement.
  She also sought a restraining order against the paper in order to prevent the publisher from including the works in the paper’s electronic databases (which, interestingly, the court often referred to in its decision as the newspaper’s archives).
  The court’s decision hinged on whether the archive’s arrangement and selection of the articles substantially reflected the look and editorial judgment of the newspaper.  The Supreme Court held that the online archive did not, in fact, retain enough of a resemblance to the printed edition of the paper and, thus, the newspaper was forced to remove the offending articles from its online database.
  One of the threshold issues was the fact that the newspaper did not include all the articles from its print edition in its database.
  Furthermore, the database had a search engine that enabled users to search several newspapers at once, again altering the similarity between the printed edition of the newspaper and the archive.

C.  How Provisions Relate to the Digital/ Electronic Environment

The Canadian Copyright Act was amended in 1997 to include the provisions addressing archives, and thus should already take technological changes into account. As the Canadian report notes, its legislature chose not to be more precise with regard to new technologies in the archives context.  The report cites a discussion of how technology has affected the approach taken to archives.  Prior to the invention of photocopiers, fax machines and microfilm:

[R]esearchers traveled to the archival institutions, holding the records needed to be studied, and took notes on the information relevant to their work. Modern technology has changed this.  Photocopiers, fax machines and microfilm mean that a researcher does not have to spend weeks in an archives taking notes; instead he or she can spend a few days photocopying any documents that may be of interest and take them home to study at leisure.  For more limited inquiries, the researcher may simply request the archives to send photocopies of the relevant documents.  Accessibility no longer means simply that the documents are available for consultation in an archive; for the modern researcher, accessibility is virtually synonymous with the availability of copies.
 

With regard to whether an archives may make material available in digital form or otherwise, the Canadian report notes that “making available” is not currently illegal under Canadian law as Canada has not ratified the WIPO Copyright Treaty or the WIPO Performances and Phonograms Treaty. This principle was recently affirmed in BMG Canada Inc. v. John Does,
 which held that it is not illegal under Canadian law to upload music files on the internet via peer to peer software.  That decision is under appeal.  In addition, the court in the CCH case explained that a fax transmission to an individual does not constitute a communication to the public, although “a series of repeated fax transmissions of the same work to numerous different recipients might constitute communication to the public in infringement of copyright.”

D. Archives Legislation

Canada’s archives are governed by the National Archives of Canada Act which dictates that archives be the “permanent repository of records of government institutions and ministerial records” as well as facilitate access to those records.
  Otherwise, archives legislation is generally state-specific.  In Ontario, for instance, the Archives Act gives the State Archives a specific mandate to preserve the history and culture of Ontario, including the state’s vital records.
   Manitoba’s archive is more concentrated on record-keeping than cultural preservation,
 while Nova Scotia’s Public Archives Act also discusses the archives role in record management.
                

4.1.4  France:  Copyright Law and Archives Legislation

France’s copyright law does not define “archives,” but the French law on archives does contain a general definition of the term:
  

[T]he body of documents, regardless of their date, their form and their format, produced or received by any person or entity or any service or organization, public or private, in the exercise of their activity.
  

The French report notes the general nature of the terms in this definition of archives—which includes the following elements, “the existence of a medium containing information, a person able to collect the mass of documents on the occasion of an activity.”  The report identifies three major archival functions described in this law:  “1. Archives are instruments of proof; 2. They permit good management of services; and 3. They constitute a useful record/memory for research, particularly historic research.” 

A.   Laws That Specifically Address Archives

The French report refers to several laws which contain provisions related to and defining archives, including the law on archives/records, the law on freedom of communication, the law on legal deposit and the law on confidence in the digital economy discussed below.  

B.  The Copyright Law’s Application to Archives

General Copyright Exceptions/Limitations

The French Code of Intellectual Property protects creative works, including writings of all kinds, photographs, drawings, etc.  The French report notes that to the extent that archival records are considered to be creative works, all of the relevant copyright exceptions may apply (including citation and private copying).

Archives’ and Libraries’ Liability for Copyright Infringement

French courts have held publishers and distributors liable for the dissemination of infringing works.
 While a publisher might be able to turn to an author for compensation if it has an agreement with him or her guaranteeing the originality of the work, our correspondents do not mention whether distributors (such as libraries) would have similar contracts with publishers, protecting them from costly litigation and damages.
  What is more of a concern to libraries in France is a ruling that an author’s grant of rights to a periodical for publication of a work does not allow that periodical to use the work online.
 

Whether or not archives are liable for disseminating works that infringe copyright depends on the type of archive involved, the type of access involved and the type of work in question.
  

Public archives and the documents in their collection that are products of work conducted by the government are to be made available for public viewing without constraint.
  When public officials create documents that could be seen as creative, the state retains the copyright in the work.  If, however, the archive wants to display the document in an online collection or photocopy the document for its own use or that of a patron, they must ensure that its copyright status allows for such reproduction.
 

As discussed above, public archives may allow patrons to view the materials but not reproduce or digitize the materials unless certain requirements are met.  If a patron gains access to a document and then uses it in an infringing manner, the archive would not be liable because it provided access to the material.
  Archives that hold private materials, however, could be held liable for giving access to the material.
  

The courts, in deciding damages against an archive for the provision of infringing material to a patron, will look at the scope of the dissemination of the offending use.
  Most cases regarding these issues are, however, settled out of court and, thus, it is hard to make any concrete statements.
 

Our correspondents report that fear of liability for copyright infringement has caused publishers to refrain from using any image that might lead to litigation.
  While the report says private archives are much more cautious about what materials they retain and contract with donating parties to obtain any clearances necessary, it appears that public archives are less careful.

C.  How Provisions Relate to the Digital/Electronic Environment

The French report notes that while the digital environment did not alter the principles concerning the application of copyright to archives, it did require some specific adjustments to the law.  Two such adjustments under French law were the extension of the system of remuneration for private copying of digital recordings, and the prohibition of private copying of electronic databases.  While these legal changes do not specifically concern archives, they affect electronic archives.
  

Pursuant to Article L332-1 of the Code of Intellectual Property, adopted on June 21, 2004, authors and their assignees may ask a magistrate to confiscate all illicit reproductions of their work and any revenues they have generated.
  This includes suspending any online service which contains the material.
  These sanctions would be in addition to any other penalties, including monetary damages, that might also be awarded.
   

Another law which does not directly affect archives and libraries but is nonetheless worth mentioning is the Law of September 30, 1986 which states,  “The liberty of communication is only limited, to the extent necessary, on one hand by the respect of human dignity, or the liberty of others, of the pluralistic character of the expression of current thoughts and opinions and on the other hand, by preserving public order, by the needs of national defense, by the requirements of public service, by technological obligations inherent to means of communication as well as by the necessity for audiovisual services to develop audiovisual production.”

The French report also mentions the Law for Confidence in the Digital Economy  which was adopted in its current form in August of 2006, reinforcing the liability of  “persons or entities which ensure, even on a free basis, the making available to the public by services of communication to the public online, the storage of signals, writings, images, sounds or messages of any nature” when they are aware of the illicit character of the contents.  The institutions involved can be libraries, archives or publishers, or associations collecting and holding the publishers’ archives/records.  Under the legislation, once the institutions are informed of illicit content, they would be obliged to remove the document from its place online.
  Under Article 6 Sections 2 and 3, libraries and archives would not be civilly or criminally liable for storing information of an illicit nature at a recipient’s request if “they acted promptly to remove this information or to make it impossible to access it” as soon as they learned of its nature. 

D.  Archives Legislation
While the Australian, Canadian, and UK reports focus primarily on copyright law related to archives, the French report focuses on other laws in France relevant to archives.
  Consequently, we will discuss those French provisions in this section.  Although the French Code of Patrimony seems to deal with physical manuscripts and not electronic archives, we have included it in our discussion below for completeness.

Provisions Related to Acquisition and Conservation of Material

The French report discusses a number of privileges related to archives’ acquisition and conservation of material and making the material available to the public.  In France, the law provides circumstances under which public institutions and certain private institutions may acquire records/archives. The right of preemption on public sale, for example, is a privilege allowing the State, local communities, and certain associations and organizations to substitute themselves for the acquirer at auctions.  This privilege is generally applicable to many categories of cultural goods that make up archives.
 

The Code of Patrimony specifically provides that the right of preemption may be exercised over documents from private archives.  Article L212-30 and article L622-19 provide that in the case of legal liquidation of a company, “before any sale or destruction of the records/archives of the debtor, the liquidator must so inform the competent administrative authority to conserve the records.  This authority has a right of preemption.”
 French law also allows the State to condition the export of a work/document from a private archives on the reproduction of all or part of the document when it is of interest (e.g., for historical research), and to make the reproduction.

The French report notes that several institutions are responsible for conserving archival materials in France.  

(a)  The Obligation to Conserve Public Documents

Specific provisions of French law relate to the obligations of archives to conserve public documents.  For example, the General Code of Local Communities provides the State with scientific and technical control over regional, departmental and community archives/records.  This control extends to the conditions of management, collection, selection, and elimination of documents as well as the treatment, classification, conservation and communication of the records/archives.
  

(b)  The Preservation of Private Records by Public Archives

In cases where the State or public collections receive private archives/records, the conditions of preservation may be specified in the contracts by which the institution acquired the private materials.  Article L213-6 of the Code of Patrimony provides that when the State or the collections of its territories receive private archives by gift, legacy, or revocable deposit, the depository administrations are held to respect the conditions on the preservation and communication of these archives imposed by their owners.

(c)  Library and Museum Collections

French libraries and museums may also hold collections of archives/records.  While library and museum holdings are generally publicly accessible, it is still possible for certain documents to be removed from public view, particularly when they contain illegal content.
  The French report describes provisions of the law on archives empowering the State to control the establishment, treatment, preservation and communication of collections and documentary resources of community libraries.
 

(d)  Private Institutions Preserving Private Records/Archives

Certain private institutions insure the preservation of private archives in France (e.g., The Institute of the Memory of Contemporary Publishing is an association that collects publishers’ archives via deposit).  In these cases, the obligations and terms of preservation and communication of the documents in the collection are specified by contract.

(e)  Legal Deposit

The French law of legal deposit requires works to be deposited with depository institutions once they are made available to the public.  The law currently applies to “printed, graphic, photographic, sonorous, audiovisual, and multimedia works, regardless of the technical process of production, publication or dissemination.”
  Software, databases and products of artificial intelligence are also subject to legal deposit.
  Although the law of legal deposit does not contain the term “archives,” its goals –collection, conservation, retention and dissemination of intellectual heritage, by means of national libraries, and allowing consultation with documents for research purposes – are similar to those of the law on archives.
   The French report notes that the question of whether web sites must be submitted under the legal deposit obligation is currently being debated.  The proposed law of implementation, if adopted, would modify the Code of Patrimony to add “signs, signals, writings, images, sounds or messages of all nature which are the object of a public communication online” to the types of works required to be deposited.

Provisions Related to Making Public Records Available to the Public:  The Law of Public Records

(a)   Public Records:  Administrative Documents
The French law on archives addresses access to public documents; it provides for time delays and various forms of communication ranging from simple consultation to the handing over of a physical copy.  Among public records/archives, certain documents are considered “administrative documents” and are subject to a particular regime of communication.
  The French right of access with regard to administrative documents contains certain restrictions concerning classified information.  Accordingly, the public can be denied access to administrative documents that refer to information whose disclosure could jeopardize certain public interests (e.g., secrets of the national defense, foreign politics, currency, public credit, safety of the state, public security), and certain private interests (e.g., private life, personal medical files). 

The law concerning administrative documents specifically addresses copyright in the context of obligations to allow access to and communication of those documents.
 French law provides that the custodians of administrative documents are required to allow free consultation on the premises (unless the preservation of the document precludes it) and communication in the form of a copy to the user who requests it.
  The reproduction may be in the same medium as used by the administration or on paper, at the user’s preference, with the caveat that any charges (for the copy) must not exceed the cost of the reproduction. 
  Several conditions apply.
  Article 10 of the Law of 1978 reconciles the right of access to and communication of administrative documents and copyright, stating: “Administrative documents are communicated subject to the rights of artistic and literary property.  The exercise of the law/right to communication instituted by the present title excludes, for its beneficiaries or third parties, the possibility to reproduce, disseminate or use for commercial ends the documents communicated.”
 

Unlike the law on administrative documents, the law on archives does not refer at all to copyright.  Questions arise with regard to terms of access and possible reproduction from public documents.  With regard to access to public documents, the law on archives provides only a right of consultation with the public records and not the right to obtain copies of them.  At least one French case allowed the reproduction of public documents (notes of ministers, correspondences, etc.).  Certain decisions have recognized copyright (e.g., in speeches of politicians or in the courses of professors to the college of France) in public documents.  Other decisions have denied the author his rights.  The future law of implementation should bring more certainty.

(b)  Access to and Communication of Documents of Legal Deposit

The French report discusses law related to access to and communication of the documents of legal deposit. The law specifies the conditions under which access to the documents may be gained. 

Currently, French law allows a researcher in the course and within the limits of his research, to consult with documents deposited in depository institutions, provided that   the researcher accesses the work on a purely individual basis (and not with a group or with a team), and the consultation with/access to the work takes place on the premises of the depository institution.  Under this law, the researcher cannot access the work remotely online.
  

The French report notes that the bill of implementation, which has not yet been adopted, will likely modify the current system, to make it possible for depository institutions (the National Library of France, the National Institute of the Audiovisual (INA) and the National Center of Cinematography) to accomplish certain acts that are indispensable to the mission of legal deposit, without requiring the authorization of the author.
   

(c)  Provisions related to the Communication of Private Archives

The French law of 1979 provides that, when the State acquires private archives/records, whether by way of gift, legacy, transfer or revocable deposit, the administration must respect the conditions to which the preservation and communication of these records/archives can be subjected, at the request of the owner.
  In practice, there is often a thirty-year period after which the communication of the documents is unrestricted.  During this period, the owner can require that all communication of the materials in the archives requires his/her consent.  If the contract or instrument of transfer is silent on the matter, it is up to the administration to decide the rules governing the communication of the materials in the private archive.  Private archives must respect copyright, although this law does not directly address copyright.  Thus, in order for private records/archives to be rendered accessible or communicated, archives must obtain the necessary authorizations.
  

4.1.5  Singapore:  Copyright Law and Archives Legislation

Under Singapore’s Copyright Act, nonprofit
 institutions that hold “a collection of documents or other material of historical significance or public interest . . . for the purpose of conserving and preserving those documents or other material”
 qualify as “archives.”  Because Singapore modeled its Act on the Australian Copyright Act, this definition closely follows Australia’s.

A.  Copyright Law Provisions That Specifically Address Archives

Copying for Preservation or Maintenance – The Singapore Copyright Act permits an archive or library to lawfully reproduce a copyrighted work that “forms, or formed,” part of its collection (i) “for the purpose of preserving the original version against loss or deterioration;” (ii) “for the purpose of replacing the work” if the “work is held in published form but has been damaged or has deteriorated;” and (iii) “for the purpose of replacing a work” if the “published form . . . has been lost or stolen.”
  The Act narrows this privilege by requiring “an authorized officer of the library or archives . . . after reasonable investigation, [to] ma[ke] a declaration stating that he is satisfied that a copy (not being a secondhand copy) of the work cannot be obtained within a reasonable time at an ordinary commercial price.”
  Separate provisions of the Act provide similarly for sound recordings and films.
  The Act takes care to note that a copy of an unpublished work made pursuant to either purpose (i), (ii), or (iii) and supplied to another library or archive to assist with research being conducted at the latter does not “constitute publication of the work” and thereby violate the Copyright Act.

The Act contains an additional catchall provision exempting the making of a single copy “for a purpose other than” those outlined in (i)-(iii).
  Though this provision seemingly invites a broad construction, no Singapore court has interpreted the exemption (or any provision specifically governing archives), leaving its scope uncertain.

Regarding acquisition, a recent amendment to Singapore’s Copyright Act allows an archive or library to circumvent a technology access control measure protecting a work not otherwise available to the archive or library for the purpose of determining whether to acquire a copy of the work.
  A separate provision exempts libraries and archives from the criminal liability attached to circumvention activities.

The National Heritage Board Act governs activities undertaken by the National Archives of Singapore.  The Act requires that the National archives “take necessary measures to . . . preserve and restore public records.”

Copies for Users – Subject to several limitations, Singapore’s Copyright Act permits archives and libraries to reproduce copyrighted works in response to a patron’s request for a copy for the purpose of research or study.  Some limitations apply to requests for particular types of works; others apply to any request for a copyrighted work.  Under provisions similar to those found in Australian law, Singapore law allows libraries or archives to supply a reproduction of a copyrighted work to requesting libraries or archives seeking to fill a written request made by a patron of the latter.
 
Limitations applicable to specific sorts of works vary.  For example, archives and libraries may lawfully copy an artistic work for their patrons only if the work is incorporated into an article, thesis or literary, dramatic, or musical work for the purpose of explanation and illustration.
  If a patron requests that the archive copy more than a reasonable portion of a literary, dramatic or musical work (other than an article in a periodical publication), the archive must reasonably investigate the availability of a copy of the work, obtainable within a reasonable time at an ordinary price.
  Separate but similar provisions govern the copying of unpublished works (including films and sound recordings).  Archives and libraries may reproduce such works for their patrons (even if the patron requires the copy “with a view to publication”), provided certain conditions are met.

Other limitations apply to all requests.  A declaration detailing the circumstances and intentions of the patron must accompany any request for reproduction of a copyrighted work.
  The declaration requires that the patron affirm “that he requires the copy for the purpose of research or study and will not use it for any other purpose” and that “he has not previously been supplied with a copy of that article or other work, or the same part of the article or other work, . . . or lost, destroyed or damaged any such copy” previously supplied to him by the library or archive.
  Moreover, archives and libraries do not enjoy these patron-related exemptions if the “charge . . . made for making and supplying a copy . . . exceeds the cost of making and supplying the copy and a reasonable contribution to the general expenses of the library.”

Recent amendments to Singapore’s Copyright Act permit archives and libraries to digitally fill patrons’ requests.  An archive may supply its patrons with an electronic copy of a work, provided the archive (i) notify its patron that “the electronic copy has been made under this section and that the article or work might be subject to copyright protection” and (ii) destroy the electronic copy made in accordance with the Act and held by the archive, “as soon as practicable after the electronic copy is communicated to the [patron].”
  Additionally, provided an archive acquires an article in electronic form, the archive may make the work “available online within the premises of the . . . archive in such a manner that users cannot, by using any equipment supplied by the library or archives” make an electronic copy of the work or communicate the work.
  Archives may also “copy” and “communicate” unpublished “thes[es] or other similar literary work[s] . . . if the copy, thesis or other work is supplied (whether by communication or otherwise) to a person who satisfied an authorized officer of the library or archives that he requires” the work “for the purpose of research or study.”

B.  General Copyright Exceptions/Limitations Applicable to Archives

In addition to the detailed exceptions discussed above regarding the copying of works, two other copyright exceptions bear on the activities of Singapore’s archives.  First, pursuant to a general exemption, archives may make back-up copies of computer software, provided the copy is used (i) by or on behalf of the owner of the original and (ii) in lieu of the original copy only in the event that the original copy is lost, destroyed, or rendered unusable.

Second, the Singapore Act provides for a defense of “fair dealing.”  Research and study, criticism and review, and the reporting of current events are purposes specifically sanctioned by the defense,
 but other purposes may fall under the defense’s protection.
  In scrutinizing activities allegedly protected by fair dealing, courts examine the purpose and character of an archive’s dealing, the nature of the work or adaptation dealt with, the amount and substantiality of the part copied taken in relation to the whole, the effect of the dealing upon the potential market for the work, and the possibility of obtaining the work within a reasonable time at an ordinary commercial rate.
  The Singapore Report notes that no court has decided whether the defense of fair dealing applies to archives and libraries and that the legislative intent of the Act is murky, leaving unsettled the issue of whether libraries and archives may avail themselves of this defense. 
C.  How Provisions Relate to the Digital/ Electronic Environment

In January of 2005, Copyright Act amendments relating to activities undertaken by archives in a digital environment came into effect.  We have discussed these amendments in detail; briefly, they include:

· provisions permitting archives and libraries to make electronic reproductions for their patrons;

· provisions allowing archives and libraries to make available online electronic forms of certain works;

· provisions permitting archives and libraries to communicate (electronically and otherwise) certain unpublished works to their patrons.

Each exemption is subject to certain restrictions, outlined in greater detail above.

D.  Archives Legislation

Two Acts relate specifically to governmental archival activities.  The first, the National Heritage Board Act, confers on the National Archives the power to secure public records for archiving purposes.
  Access to these public records is generally reserved to officers of the National Archives, though a member of the public may view records for the purpose of research or reference, provided she obtains written approval to do so by the director of the National Archives.
  The Act additionally endows the National Heritage Board with decision-making authority as to which public records may be destroyed.
  
The National Library Board Act governs the archival activities of the National Library.  The Act mandates that the Library provide a repository for library materials published in Singapore, acquire and maintain a comprehensive collection of library materials relating to Singapore and its people, and compile and maintain a national union catalogue and a national bibliography.
  In addition to requiring every item published in the country to be deposited in the National Library within four weeks of publication, NLB has begun a digitization of a selection of very rare books and other library materials which they have deemed to be of great historical significance. “This project ensures the preservation, conservation and access to such library material, by the general public in Singapore via the public libraries. These books and/or documents have been placed online on their website
 and can be accessed by various online users, whether they are researchers, library patrons or a fee paying member.”
 

4.1.6  UK:  Copyright Law and Archives Legislation

Like most of the other countries we surveyed, the UK
 has specific provisions addressed to archives in its copyright laws. The UK’s Copyright Designs and Patents Act of 1988 (“CDPA”) does not define “archives.”  Most of its relevant provisions, however, apply to “prescribed archives.”
  “Prescribed archives” are defined in Regulations made by the Secretary of State and described in the UK Report as follows:

(i) For the purposes of Section 43 (supply of an unpublished work to a person who requires the copy for purposes of private study or noncommercial research) all archives in the United Kingdom are prescribed  . . . 

(ii) Similarly, for the purposes of Section 42 (making copies of a work for preservation purposes) all archives in the United Kingdom are prescribed for the purposes of making and supplying copies, but any receiving archive must be an archive “not conducted for profit.”

(iii) For the purposes of Section 40A an archive is prescribed if it is not conducted for profit.

The UK report observes that these regulations do not provide any real guidance as to how to identify an “archive.”  Thus, it might be possible, according to the report, to interpret the regulations as applying to “new forms of archives as the term expands to include, for example, online document storage services.”
  The issue of whether a particular collection constituted an archives would ultimately be up to a court, but, as the UK report indicates, there have been no decisions.
 

A.  Copyright Laws That Specifically Address Archives

Copying for Preservation or Maintenance – The UK’s copyright law contains a preservation provision as well.  Under this Section,
 a librarian or archivist of a prescribed library or archive may, under certain conditions, make a copy of a literary, dramatic, or musical work (and any accompanying illustrations or the typographical arrangement) in the permanent collection:  (1) “to preserve or replace the item by placing the copy in its permanent collection in addition to or in place of it,” or (2) to replace a copy at another library or archive, that has been lost, destroyed or damaged.  The replacement/preservation copy provision is limited to situations in which it is not reasonably practicable for the library or archives to purchase a copy of the item in question.
 This provision does not restrict the medium onto which a copy can be made.  Thus, as the UK report suggests, it might be possible to rely on this Section to make a copy of a work on a CD-ROM or onto an intranet service.
  As this provision does not include “communication to the public” but only allows the making of a copy, the provision would not seem to allow placing a copy of a work onto the internet.  Nor does it appear to allow copying of material from the internet for preservation purposes, as the Regulations require that the work copied be “in the permanent collection” of the archive “maintained wholly or mainly for the purposes of reference on the premises of the library.”
  The Legal Deposit Libraries Act 2003 (the “2003 Act”) introduced the new Section 44A of the CDPA, which grants power to the Secretary of State to promulgate regulations regarding deposit libraries’ copying of certain works from the internet under specified conditions.  No such regulations have been issued yet.

The UK’s CDPA contains additional provisions related to copying on behalf of other libraries to maintain, preserve, or, in one case, expand the collection of a library.
  Section 41 of the CDPA allows the librarian of a prescribed library to make and supply a copy of an article in a periodical or all or part of a published edition of a literary, dramatic or musical work to another prescribed library to broaden the collection of the receiving library.  The provision related to a published edition of a literary, dramatic or musical work does not apply if, when the copy is made, the librarian knows or could ascertain by reasonable inquiry, the name and address of a person entitled to authorize the making of the copy.
 

Copies for Users – The UK copyright law contains provisions allowing the librarian of a prescribed library to make and supply a single copy of an article in a periodical, or of part of a published work, for users who satisfy the librarian that the copy is required for non-commercial research or private study.
  The librarian may supply a copy only to persons that satisfy him/her that they require the copy for non-commercial research or for private study and will not use it for any other purpose.  These provisions allow the library “to make and supply a copy.”  This wording seems to limit the scope of the provision to the extent that the copy supplied must be the same copy as that made.  Thus, as the UK report notes, while the provision does not explicitly exclude the possibility of electronic supply, the one copy requirement could preclude it.

The UK’s copyright law allows archives “to make and supply a copy of an unpublished literary, dramatic, or musical work (and any accompanying illustrations or the typographical arrangement) to a person who requires the copy for the purposes of private study or non-commercial research.”
 According to the Library Regulations, the researcher must provide the archives with a written, signed declaration that the work will be used for such purposes.  No express restriction exists on the type of medium on which the copy can be made (e.g. the copy could theoretically be made onto a CD-ROM).  Nevertheless, as the Section allows an archivist only to “make and supply a copy” of a work, it appears that the copy that is made must be the same copy supplied to the researcher.
  Thus, supplying a copy of an unpublished manuscript via e-mail would not qualify under this provision as the scanning of the work into a computer would involve making additional electronic copies that will not be supplied to a reader.  The UK response notes that it is unclear whether this reasoning would apply where the work was already in digital form (if its scanning were legally justified).  It might depend on the interpretation of the “transient and incidental” copying provision of the UK copyright law.
  

Under another provision of UK copyright law that deals with very old unpublished works,
  “where an unpublished literary, dramatic or musical work has been open to public inspection in any institution in the United Kingdom, it may be copied by any person without infringing copyright in the work or any accompanying illustrations, as long as” the following conditions are met: the work is over one hundred years old; the author has been dead for at least fifty years; and the copy is made for the purposes of private study or research, or “with a view to publication.”
  Thus, the Section allows for reproduction of part or all of a work that meets these criteria for the purposes of publishing it.  Furthermore, Section 7(8) provides that if part or all of the old work is published, it will not be a copyright infringement of the work to broadcast or transmit it “to subscribers to a diffusion service.”
 

B.  General Copyright Exceptions/Limitations Applicable to Archives

The UK report notes that the CDPA, if read literally, does not prevent an archivist copying on behalf of a reader from qualifying for the Section 29 fair dealing defense.  The CDPA does specify that copying by a librarian does not constitute fair dealing if the librarian does anything under Section 40 regulations (concerning restrictions on production of multiple copies of the same material) that would not be permitted under Sections 38 and 39 (which deal with libraries making single copies of articles in periodicals or parts of published works for users who require them for private study or research).  As Sections 38 and 39 only apply to libraries, the above-mentioned provision does not by its terms prevent archives from seeking to rely on the fair dealing defense when copying outside the scope of Section 38 and 39 (e.g., making a copy of an unpublished artistic work for research or private study purposes).
  Nevertheless, the UK report states that as a practical matter, the lack of clarity regarding the extent to which copying an unpublished work or all of an artistic work for the purpose of research or private study is fair, deters librarians and archivists from relying on fair dealing.
  

C.  How Provisions Relate to the Digital/ Electronic Environment

The UK exceptions have not been amended to address changes in technology.  Our UK consultants report that while the UK exceptions continue to function in the digital environment to some extent, they do not permit certain activities, as discussed below.   

The UK exceptions related to libraries and archives were developed to deal with physical copies, in response to the threat of photocopying. Although they do not restrict the format in which a copy may be made, their wording does not cover activities in the digital context that could be considered functionally equivalent to acts allowed in the hard copy world.  For example, the exceptions’ current limitation of a single copy, precludes supplying works by electronic copies or lending documents via electronic transfer (even where the recipient destroys his/her copy when finished with the work).
 

D.  Archives Legislation

The UK still awaits regulations made pursuant to the Legal Deposit Libraries Act of 2003.
  The Act’s designers intended to protect activities undertaken by six UK “legal deposit” and/or “copyright” libraries in moving to non-print forms of publication.
  Importantly, the Act permits persons acting on behalf of these libraries to copy works made available online without infringing the owner’s copyright, provided the copying complies with regulations promulgated under the Act.
  No such regulations, however, have been issued.

4.1.7  Adequacy of Current Copyright Law
As is evident from the discussion above, copyright laws around the world have not kept pace with advancing technology.   In some countries the ability to create and maintain digital archives is limited by restrictions on use adopted long ago that are simply unworkable in the context of digital technology.  Countries such as the United States are reexamining their laws to provide libraries with greater latitude in using technology for digital preservation in a way that will not threat the ability of authors and publishers to earn their livelihood from writing and publishing works of authorship.
4.2   Moral rights

Moral rights (or droit moral) protect the personal or reputational interests of the creator of a work.  The principal international copyright treaty, the Berne Convention for the Protection of Literary and Artistic Works, requires member countries to recognize two moral rights:  the right of attribution (the right of an author to have her name associated with her work), and the right of integrity (the right of an author to prevent any mutilation or distortion of her work prejudicial to her honor or reputation).  Some countries also recognize additional moral rights, such as the right of withdrawal.
4.2.1  US:  Moral Rights 
In joining the Berne Convention, the United States relied on an amalgam of laws to claim that it provided moral rights to authors, including the "derivative work" provision of the Copyright Act, federal and state law dealing with trademarks and unfair competition, the rights of privacy and publicity, the law of defamation, and moral rights statutes in California and New York.  In 1990 Congress added a moral rights provision to the Copyright Act.  Section 106A grants the right of attribution and integrity to authors of works of visual art.
  However, a “work of visual art” is defined narrowly to include only photographs, paintings or other artworks that exist in a single copy or a limited edition of 200 or fewer, numbered and signed by the author.
  There are many exclusions from this definition, and the rights provided by Section 106A do not apply to any reproduction of a work of visual art in a magazine, periodical, database, electronic information service, or electronic publication.

Section 1202 of the Copyright Act, passed as part of the DMCA, provides protection for “copyright management information.”  Copyright management information includes certain information conveyed in connection with copies, performances or displays of a work (including in digital form), such as the title, the names of the author, the copyright owner and performer, terms and conditions of use, and other identifying information.
  Although Section 1202 is not a true “moral rights” provision – it provides no affirmative duty to attach the author’s name to the work – it can protect against removal or alteration if the name is included as part of the copyright management information.

Under Section 1202, it is illegal to provide or distribute false copyright management information “knowingly and with intent to induce, enable, facilitate or conceal infringement.”
  It is also illegal to intentionally remove or alter copyright management information without authority, or to distribute works knowing that the copyright management information has been removed or altered, knowing or having reasonable grounds to know that it will “induce, enable, facilitate or conceal infringement.”
  Given the high threshold for liability under Section 1202, the possibility of a digital archives incurring liability is remote.  Moreover, nonprofit libraries, archives and educational institutions are not liable for damages if they demonstrate that they were not aware and had no reason to believe their acts constituted a violation of the law.

4.2.2 Australia: Moral Rights
Under the Copyright Amendment (Moral Rights) Act 2000, Australia instituted moral rights for all literary, dramatic, musical and artistic works and films.  The country acknowledges an author’s right to attribution, a right not to have authorship falsely attributed and an author’s right to the preservation of the integrity of his work .
  Our correspondents note that because librarians tend to remove potentially offensive materials from their collections rather than face possible suit, libraries and archives in the country tend to hire the creators to plan exhibits or ask them to create any derivative works needed.
  

Perhaps because of these precautions, Australian courts have seen few claims based on moral rights.  Those that have been brought have concerned relatively minor offenses such as poor color matches or improper attribution.
  Moral rights in Australia cannot be assigned and can only be held by individuals.  Artists can, however, contract to allow an act to be performed that would normally not be allowed.  Creators who have created works not as part of their employment may consent to provide a written consent to an act or omission that, without said consent, could be an infringement of his or her moral rights.
  Contributors to film and video projects may agree to waive their rights even before their work on a project has completed – they do not have to have finished creating the work nor do they have to specify the work that may be created as a result of their contributions.


Australian copyright law does not have a work-for-hire doctrine; employees have the same rights as non-employees to exert their moral rights.   

4.2.3 Canada: Moral Rights
Canadian law does not grant creators a right of withdrawal – the right of an author to remove one’s work from circulation.
  According to our correspondents, however, there has been no case where this issue has gone to trial.

But Canada does give the creator some moral rights including the right to the integrity of the work, the right of attribution and the right to remain anonymous.
  Since infringement of moral rights is only deemed to have occurred if the work is altered “to the prejudice of the honour or reputation of the author” it is unlikely that an archive would, in the normal course of business, infringe.
  Moreover, under Section 28.2(3) of the Act, “steps taken in good faith to restore or preserve the work shall not, by that act alone, constitute a distortion, mutilation or other modification of the work.  Under the Act, moral rights may not be assigned but may be waived, in whole or in part.
  Where moral rights are waived in favor of an owner or licensee of the work, that owner – and anyone who is authorized by the owner or licensee – may invoke the waiver of the moral rights attached to the work.
  Any act that might infringe on a moral right is presumed to do so absent contrary indications from the author.
  


Remedies for the infringement of moral rights include all penalties applicable to any violation of copyright including injunction and damages.
  

4.2.4  France: Moral Rights 

France has a strong commitment to moral rights.  The law acknowledges an artist’s right to attribution, the right against false attribution, the right of integrity of the work and the right of withdrawal.

While an author has no right to withdraw a work once he has transferred the physical item,
  this does not mean, however, that the work can be put online.
  Furthermore, an author cannot use the right of withdrawal for a purely economic motive. An author must compensate those who are harmed by his exercise of this right.
  There are further restrictions on civil servants who have created works in the course of their employment.  Our correspondents believe civil servants cannot oppose access to the document in a public archive as the public interest in the document would outweigh any challenge.
  Article 17 of the Intellectual Property Code further enjoins the civil-servant author from opposing any modification of his work if the public is better served by the modification and the change does not harm the creator’s honor or reputation.
  He or she can also not exercise his or her right of withdrawal without permission from his or her superior.

Generally, authors cannot contract away their moral rights and, thus, our correspondents raise concerns about new licensing regimes (e.g. Creative Commons) which allow one to waive the right to modification of the work.
  Publishers, too, are not allowed to modify an author’s work without his or her permission.
  This includes instances where the publisher believes the author’s work includes content that could be defamatory or infringing.  All the publisher can do in cases where the author does not consent to the change is refuse to publish the work.

4.2.5  Singapore: Moral Rights
Singapore authors do not benefit from moral rights except the right of false attribution.
  Others may not alter an author’s work and put it forth as unaltered or “publish, sell or let for hire . . . a reproduction of the work as being a reproduction made by the author of the work.”
  The country does not abide by Article 6bis of the Berne Convention and does not have the right of integrity or the right of paternity.
  

4.2.6  UK: Moral Rights
Copyright law in the UK does not provide for a right of withdrawal but it does provide for three statutory moral rights:  the right of attribution, the right against false attribution and the right of integrity in the work.
  

The right of libraries and archives to make copies is limited by moral rights.  A library might be liable for supplying a falsely attributed work
 as moral rights can be invoked when the mistakenly attributed, unattributed or altered work is communicated to the public (provided the work does not fall under the Copyright Act of 1956 as discussed previously).
  


Libraries may also unwittingly expose themselves to potential liability in creating a digital collection if they do not impose a process to ensure that moral rights in all posted works are properly preserved. This is because, with regard to literary works, liability for infringement of the right of paternity and the right to object to derogatory treatment attaches when the work is published commercially, performed in public or communicated to the public.
  Section 20 of the Copyright Act defines ‘communicate to the public’ as communicating via electronic transmission.  Thus, our correspondents believe that, while a library or archive would not be liable for infringement of moral rights for holdings in a traditional collection, they could encounter liability issues if their collection is digitized.

Since moral rights are a new addition to British law – the rights of attribution and integrity were only introduced in 1989 – these issues have not played out in the courts.  

4.3  Defamation

Generally, defamation occurs when a person communicates false statements that injure the reputation of another.  There are, however, important variations from country to country on such matters as the defenses that are available to a claim of defamation, the assignment of responsibility for proving elements of a claim such as “truth” or “falsity,” and the nature and scope of the likely remedies.  All of these factors are important in assessing potential liability.
4.3.1  US: Defamation

Defamation is a state law cause of action, and can vary in some respects from state to state.  We have focused in this section on New York law, but included references to the law of other states where relevant to the potential liability of libraries and archives.

Defamation embraces two torts.  Libel occurs when defamatory statements (i.e., statements false and injurious to another’s reputation) are published in writing, and slander occurs when defamatory statements are made in spoken words or non-written forms of communication.
  In order to reconcile the law of defamation with the First Amendment, the courts have held that public figures must meet a higher burden of proof and can prevail in a lawsuit for defamation only if they demonstrate that the false statement was made with “actual malice,” that is, with knowledge that the statement was false or with reckless disregard of whether it was false or not.
  Also for constitutional reasons, most courts hold that plaintiff has the burden of proof in proving the alleged defamatory statement to be false, regardless of whether the defendant is a public or a private figure.
  There are a number of defenses to defamation under the law (e.g., truth, pure opinion), as well as privileges and qualified privileges (e.g., fair reporting).  
Publishers of defamatory statements may be liable along with the original speakers.
  Actual malice on the writer’s part will not be imputed to the publisher, whose state of mind must be assessed separately.
  Distributors and vendors are not liable unless they know or have reason to know of the defamatory content in the material they distribute.  

Libraries are traditionally considered distributors.  “The requirement that a distributor must have knowledge of the contents of a publication before liability can be imposed for distributing that publication is deeply rooted in the First Amendment,” and libraries enjoy this higher standard of liability as long as they do not exercise editorial control over the materials they distribute.
  Thus a library would not be liable for any defamatory remarks contained in the collections it currently holds if the library took no active role in editing the collections and neither knew nor had reason to know of any defamatory material contained in them.  

The statute of limitations for a libel claim is typically one year from the date of publication.
   The date of publication is “the date on which the libelous work was placed on sale or became generally available to the public.”
    New York follows the “single publication rule” whereby any “single integrated publication, such as one edition of a newspaper or book… gives rise to only one cause of action, regardless of the number of times it is exposed to different people.”
  The statute of limitations runs from the date of the single publication, even if the work remains available to the public for some time thereafter.
  
Many states have retraction statutes that provide for a limitation of damages if a defamatory statement is promptly retracted.  Those statutes vary from state to state and do not apply to all defamation defendants.  They generally require the publication of a statement of correction or retraction.
  

It is well-settled that the dead cannot be defamed – in other words, statements about individuals who are already deceased cannot give rise to any defamation liability.  Nor can relatives of an individual who is insulted after his death bring a claim for defamation in the name of the deceased or one alleging ancillary harm to their own reputations.
  

The remedy for defamation is damages, and the courts generally will not issue non-damage remedies.  Nevertheless, publishers may be motivated to issue retractions or even to remove material, where it is possible to do so, to avoid a suit or mitigate damages.   
Even if a library were not the original publisher of a work, digitizing it and posting it online could be considered a “republication” of defamatory material.   A republication of defamatory material through a deliberate redistribution of a new edition begins the statute of limitations running anew.
  Whether a defendant has effected a republication is determined on a case-by-case basis.
   Republishers, however, are entitled to rely on the veracity of material culled from other publishers, absent a showing that they had or should have had suspicions about the original source’s accuracy.

New York’s highest court has explained that the republication exception to the single publication rule is justified where “the subsequent publication is intended to and actually reaches a new audience.”
  Where a defendant posted allegedly defamatory material to its website, the court held that there was not a republication for defamation purposes each day that material was available on the website merely because defendant regularly added new, unrelated material to the website.  The statute of limitations ran from the item’s initial posting.
  However, on remand the appellate court ruled that plaintiff had stated a cause of action for republication where the state library moved the material to a different internet address as part of its website revision project.
  

Even if a library were found to be a publisher of online content, it could be immunized from liability by the federal Communications Decency Act (“CDA”).  The CDA creates a federal immunity from defamation liability for interactive computer service providers.
  Section 230(c)(1) of the CDA states:  

No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider.  

The CDA was designed to promote freedom of speech online by minimizing government interference with internet communication, and to encourage self-regulation of content among internet service providers by removing the legal consequences attached to the exercise of editorial control, which previously could trigger “publisher” liability.
 
Under the CDA, the question is not whether a library is a publisher or a distributor, but whether a library is an “interactive computer service provider” or an “information content provider.”  The CDA provides the following definitions:

The term “interactive computer service” means any information service, system, or access software provider that provides or enables computer access by multiple users to a computer server, including specifically a service or system that provides access to the Internet and such systems operated or services offered by libraries or educational institutions.
  (Emphasis supplied.)
The term “information content provider” means any person or entity that is responsible, in whole or in part, for the creation or development of information provided through the Internet or any other interactive computer service.
  

Thus the statute immunizes libraries acting as providers of an “interactive computer service” that allows patrons to access information via the internet, so long as the information they provide was prepared by “another information content provider.”
  

Under the broad definitions in the statute, a library or archives appears to occupy the role of “service provider” rather than “content provider” for patrons who use its website to access the online collections to which it subscribes.  Although the definition of an “information content provider” is also broad, it apparently would apply not to a library or archives but to the organizations that first created the collections’ content.
  
The leading case on immunity under the CDA, Zeran v. America Online, Inc., found that the statute immunizes internet service providers from both “publisher” and “distributor” liability for defamation.
  The Fourth Circuit in Zeran called distributor liability “merely a subset, or a species, of publisher liability” which was therefore precluded by Section 230(c)(1)’s reference to a “publisher or speaker.”
   The California Supreme Court reached a similar conclusion in Barrett v. Rosenthal,
 decided in 2006.  The court in Barrett interpreted the CDA to immunize even a distributor who actively selected and posted disparaging material.  The court acknowledged that “[a]t some point, active involvement in the creation of a defamatory Internet posting would expose a defendant to liability as an original source.”
  In the court’s view, however, republishing an article without changes did not indicate active involvement.


We are not aware of any case that applies the CDA to a library with regard to defamatory content in its own online collections or databases.  One California case applied the CDA to preempt claims brought by a parent whose child had accessed pornography through a library internet connection.
  However, assuming that the Barrett interpretation of the CDA prevails, it appears that as long as the library or archives can claim that it is the provider of an interactive computer service and the defamatory material originated with another content provider, it will enjoy immunity.  This is a very fluid area of the law, however, so libraries and archives must be cautious in how they make available material known to be defamatory.  Also, as discussed below, there are additional risks in making such material available in other countries whose defamation law is not limited by First Amendment considerations. 
The CDA applies to other types of liability a service provider might incur with respect to the transmission of information, except for copyright infringement (addressed by Section 512, discussed above) and criminal liability.
  

U.S. and UK defamation law is often compared.  Their laws differ in some important respects, and defamation plaintiffs generally prefer to bring suit in the UK if possible.
    In the UK, for example, the defendant tends to have the principal evidentiary burdens – for example, it is the defendant’s burden to demonstrate the truth of the disputed statement.  In addition, defenses are more narrowly construed.  As a result, it is easier to succeed in a claim for defamation in the UK, although the damage awards in a successful suit tend to be significantly lower than they are in the U.S.

4.3.2 Australia: Defamation

In 2006, each Australian state ratified uniform defamation statutes which supplement the national common law and apply to all materials published after January 1, 2006.
  Previously, defamation had been defined by each state individually.  Defamation is defined as disparaging remarks that intimate moral culpability, lower one’s estimation in the public eye or make one subject to ridicule.
  While the burden of proof is on the plaintiff, there is a wide spectrum of defendant liability.  A defendant may be liable even if he or she was not the original source. 

Two of the main defenses to defamation in Australia do not seem to help archives wishing to preserve controversial documents for the historical record.  The Innocent Dissemination defense requires that the archive have no knowledge of the defamatory content in the materials it holds and this lack of knowledge must not be due to negligence.
  While this might protect libraries from liability for initially carrying a newspaper with a defamatory article in it, it does not do much to help libraries or archives who wish to preserve the piece for the historical record.
  In Thompson v. Australian Capital Television Pty Ltd.
 the High Court of Australia held that a television broadcaster who re-transmitted a program produced by another broadcaster was nonetheless liable for its defamatory content because it had had the opportunity to vet the program prior to broadcast.  This decision has led commentators to believe that internet intermediaries who host content, such as internet service providers, will not be allowed to use the Innocent Dissemination defense due to a technical, even if impractical, ability to control the material they disseminate.
  
The Broadcasting Services Act (1992) may provide more protection for online archives and libraries but it has not been tested in the courts and, again, only applies to content which the archive does not have reason to believe is defamatory.  The Act states that no law may require an Internet content host to monitor or keep records of content that it hosts.  It defines “internet content host” as a person who plans to host any data kept on a data storage device that is available for access using an internet carriage service. 
It provides protection to those repositories provided they had no knowledge nor should have had any knowledge of the offensive materials.  Thus, it appears that the defense would apply if a library unwittingly disseminated defamatory materials, but not if it actively selected and continued to make available materials removed by the original publisher.

The Defamation Acts created a new statutory defense where publication
 is made to a person with an interest in a particular subject and the publication of such utterance is reasonable under the circumstances.  Libraries and archives might have a defense as long as there is limited access granted to the material, that access is for scholarly and research purposes only and the content is labeled as being subject to an allegation of defmation. 

4.3.3 Canada: Defamation

Defamation is a state tort in Canada, generally encompassing libel and slander.
  Under Canadian law, defamation is the act of harming another’s reputation by saying, writing or otherwise supplying information about an individual that attacks the person’s character or good name.  To establish defamation, a plaintiff must show the words to be defamatory – that they had the potential to lower esteem or respect for the plaintiff in the minds of the ordinary person.  They must be communicated or repeated to a third person and they must be reasonably understood as referring to the plaintiff.

Case law surrounding the dissemination of defamatory materials relies, according to our correspondents, on a decision handed down in 1900 by the Queens Bench.
  This case lays liability for defamation on every person who takes part in the publication, including writers, editors, printers and distributors.  This wide swath of liability is tempered by the Innocent Dissemination Defense. As described in The Law of Defamation in Canada,
 vendors, carriers, librarians and other distributors who play a subordinate role in the dissemination of defamatory materials are not liable provided they have no knowledge nor have any duty of knowledge of the alleged defamatory material.   Furthermore, anyone who publishes a defamatory libel that they know is false faces up to five years in prison.
  

4.3.4  France: Defamation

Defamation is defined as “any allegation or implication of a fact which undermines the honor or reputation of the person or body to whom the act is defamation.  The direct or indirect publication by means of reproduction of the allegation is punishable  . . . .”
  Defamation requires bad faith on the part of the person who issues the defamatory statement.  A showing of good faith will absolve the author of the work but not the publisher.
  

France has a Law of the Press which governs “crimes and offenses committed by the press or any other means of publication,” including defamation.
  Our correspondents report that the concept of publication is broadly interpreted and includes not only audiovisual communication but also any electronic communications.
  Defamatory materials on the Internet, however, seem to be dealt with under a different code of law.

One of the first differences between defamation in print and defamation on the Internet is the statute of limitations.  For defamation on the printed page or through audiovisual or electronic communication, the statute of limitations is three months from the commission of the offense.
  Our correspondents report that some French courts have ruled that the offense of defamation on the Internet is continuous and, therefore, has no statute of limitations, but the Conseil constitutionnel (or Constitutional Council) has censured this ruling saying it makes an unjust distinction between the written press and the press which utilizes the Internet and is overly harsh.
  It seems that, in any case, the term of the statute of limitations varies depending on the type of material on the Web.  For material which is originally published online and not in another medium, the statute of limitations begins when the material first appears on the Web.  Of most import to archives, however, is the ruling that the statute of limitations starts anew for materials originally in printed form that are posted online.
  The Paris Cour d’appel has ruled that, when they place their materials online, libraries are attempting to attract patrons and are not merely using the Internet as a repository for preservation.
  Thus, they argue, the statute of limitations should begin again with each new publication.
  This idea concerned French lawmakers and is addressed in the Law for Confidence in the Digital Economy.  Under this law, materials that are first published in a fixed medium and then put online would not have their statute of limitations renewed.
  This has met with opposition, however, and it is uncertain where the law currently stands. 


When determining liability, the Law of the Press cites publishers as the party principally responsible for the dissemination of offensive information.
  An author can, however, indemnify a publisher although it is unclear whether these indemnifications would hold up in a court of law.
  Interestingly, our correspondents believe that archivists would be considered publishers under the law because of their active role in providing content.  They note that no judicial analysis has been done on this issue, however.

In determining remedies, the courts will not take an archive’s non-profit status or good-faith into consideration when determining whether or not the institution infringed on someone’s rights.
  

4.3.5  Singapore: Defamation

The test for defamation in Singapore is set forth in Aaron v. Cheong Yip Seng
 and further clarified in Chiam See Tong v. Ling How Doong.
  These cases define defamation as words that tend to lower the plaintiff in the estimation of right-thinking members of society generally.  There seems to be no definition of what a right-thinking member of society, is, however. 

Of particular concern to libraries and archives is Singapore’s definition of publication.  Our correspondents report that a library’s or archives’ mere holding of defamatory materials would not be considered a publication but making them available to the general public would.  They report that those who are merely involved with the circulation of defamatory materials have been held to be publishers.  It appears that anyone with a tangential connection to the offensive material may be charged with defamation.

There are a number of defenses to the tort.  For example, in Chen Cheng v. Central Christian Church the court ruled that if the words complained of were comments based on fact and on a matter of public interest - and provided they were of such a nature that a fair-minded person might honestly make them on the facts proved – a defense of Fair Comment may be used.  Our commentators believe, however, that whether or not a defendant was successful in a suit would depend on the circumstances under which the statement was made and the context of the entire article.
  

Truth is also a defense to defamation but the language of the Defamation Act is rather complex.  The Act states that the truth of every charge does not need to be proven provided the words not proved to be true do not materially injure the plaintiff’s reputation.
  This defense, like the defense of Fair Comment, is negated by evidence of malice. 

There is a defense of Qualified Privilege but it is quite limited. There must be circumstances that give rise to a legal, social or moral duty to make the statement and a corresponding interest or duty to receive the statement.
  The fact that people who might not have a need to receive the information also receive it does not on its face negate the privilege but malice aforethought does.

Singapore also allows those who claim they innocently published defamatory material to attempt to negotiate a private settlement with the defamed.  If the plaintiff rebuffs the defendant, the defendant can prove the statements were made innocently, that he made the offer and is willing to still commit to the terms of the offer.  According to our correspondents, this offer is one prong of the innocent dissemination defense.  It is worth noting that words are treated as published innocently if the publisher did not know that the words were defamatory on its face, that they could be considered defamatory that the words could be understood to refer to the plaintiff and that the defendant exercised all reasonable care in relation to the publication.
  Importantly, the defense does not apply in relation to the publication by any person of words of which he is not the author unless he proves that the author wrote the words without malice.

Any intent to cause harm negates any defense to defamation and is punishable by up to two years in jail.  Any person who sells or distributes material known to be defamatory is considered equally liable with the original publisher.

Our correspondents noted that there are situations in which newspapers have settled defamation suits before litigating the case, such as a 2002 case involving Bloomberg LP and an allegedly defamatory article they published regarding the Prime Minister’s daughter-in-law.

4.3.6  UK: Defamation

If a library in the United Kingdom is the recipient of materials that have been alleged to be defamatory, the normal practice is for the library to remove the material until such time as the cause of action has “disappeared through passage of time.”
  British law does not distinguish between publisher and archive.  All that is required is for the defendant to be a party to the communication of defamatory material.
  Those peripherally involved in the communication do have a defense under the Defamation Act 1996 (Section 1) which exempts anyone (except the author, editor or publisher) who did not know or have reason to know that the material could contain defamatory material.
  To be able to use this defense, the archive must have some monitors on incoming material – which may not be feasible in a real world application.  Our correspondents believe, however, that an archive could be considered an editor of a work as the law includes those who make the decision to publish under the umbrella of ‘editor.’
  Also, the more active the archive’s role, the more likely it is to come within the statutory definition of publisher.
  Publishers are defined as those who issue material to the public.
  According to our correspondents, it is possible that those – especially those who host Internet indexes – may be considered publishers.
  Finally, our correspondents report that it is possible an archive would be a responsible party if it retains “inherently scurrilous” publications in its collections.
  This raises the question of whether a library is risking liability merely by subscribing to certain publications such as tabloid newspapers or by ordering certain authors’ works and what kind of chilling effect this law produces. 

It is interesting to note that the placement of a warning on materials that could possibly be deemed offensive may be enough to stave off liability as the courts would interpret this as an act of good faith.

In determining liability, courts are influenced by the scope of public access to the materials.  So it is possible that if an archive keeps materials solely for preservation purposes or with limited access, it may have a reprieve from liability.
  There is also an exemption for communications necessitated by a duty or interest, but this appears to be very limited.
 Also, the courts have found that where the material is communicated to the masses (such as when on public display, one would assume), this defense is lost.

Finally, it is important to note that our correspondents believe that if the courts deem an article was defamatory and an archive continued to hold the publication (even if only to preserve it) the archive could be considered a publisher and held liable for defamation.  The only indication that the archive might avoid some liability is the 2002 decision Loutchansky v. Times Newspapers Ltd. in which the judge noted the social value of archives and the fact that they are not the primary means of dissemination of contemporary materials and concluded that they should not be held to the same standards as ordinary publishers.
  In that case the court also ruled that each time the article in question was accessed from the newspaper’s own archive, the newspaper would be liable anew for defamation.  It decided that the defense of qualified privilege did not apply because the newspaper did not act in accordance with the standards of responsible journalism.

Archives and libraries that retain defamatory materials have been held liable and forced to pay damages although such actions are rare.
  In Vitzelly v. Mudie’s Select Library Ltd., the library in question was held liable for defamation because it was deemed negligent in failing to be aware of advertisements placed by the publisher in the Publisher’s Gazette (a trade newspaper) and The Athaeneum and retained the papers in its collection.
  Since this case is more than a century old, however, it is unclear whether libraries would be held to the same standard today.  In fact, an 1896 case involving the British Museum held the Museum negligent but not liable because of the Museum’s trustee’s “vast public duty” to receive all books available.
  Whether the British Museum has a greater exemption than other archives due to its nature as the country’s main repository has not been addressed in case law.  Because the British Library acquires approximately 2.5 million items per year, it is not feasible for it to screen all items for potential liability.  In general, our correspondents report that libraries are loathe to take materials out of circulation unless compelled by the courts.
  It should also be noted that, in the UK, there is no remedy of recalling offensive materials.

Internet distributors seem to be a common target of suit in Britain because they do not have the means necessary to defend such a suit.  Also, because they do not generally feel as great a duty to maintain the integrity of their sites as libraries and museums, 
  the most common way Internet hosts deal with complaints is to take the potentially offensive material off the web page.
  Many of the complaints Internet hosts encounter come from corporations sensitive to unflattering information, which might make things particularly difficult for an archive that includes business materials.
  

There is one case that highlights many of the issues faced by British archives.  In Aldington v. Tolstoy, a pamphlet accused Lord Aldington of complicity in war crimes.  The pamphlet was found to be defamatory and Lord Aldington was awarded significant damages.
  His attorneys sent letters to libraries indicating that the book on which the pamphlet was based was also part of the defamation suit and that any library which continued to loan the book was opening itself up to liability. 
  Most libraries that received this letter refused to loan out the book thereafter.
  “Today,” our correspondents write, “it remains impossible to borrow a copy – although, strangely, it is easy to buy one – despite the fact that Lord Aldington is now dead and no liability could arise.”
  It does seem as though there is a great chilling effect.

4.4  Mistake of Fact 
In some jurisdications, the unintentional publication of inaccurate information can lead to liability.
4.4.1  US: Mistake of Fact


The general rule in the United States is that publishers are not liable for mistakes of fact.  Winter v. G.P. Putnam’s Sons
 illustrates this principle.  Plaintiffs used The Encyclopedia of Mushrooms published by Putnam in collecting wild mushrooms and determining which were safe to eat.  As a result of erroneous information in the book, plaintiffs ate a type of mushroom that caused them to become critically ill.  They sued Putnam for products liability, negligence, and a host of other claims.  The court granted summary judgment for the publisher, concluding that the threat of such liability would have a chilling effect on the free flow of information and ideas.


One exception to this rule is aeronautical charts.  Courts tend to treat aeronautical charts that graphically depict geographical features or instrument approach information for airplanes as a product for purposes of products liability law, much like they would treat a compass.
  


One other exception to the general rule deserves mention.  Rice v. Paladin Enterprises, Inc.
 was a civil action for wrongful death involving a murderer who followed the advice in a detailed and graphic how-to book about being a killer for hire.  The court refused to dismiss plaintiff’s claim that the publisher aided and abetted the murder.   The court acknowledged the general rule that publishers should not be liable for harm that results from the use of “how to” books, but distinguished the case on the facts.  It concluded that “the notable absence from the text of the kind of ideas for the protection of which the First Amendment exists, and the book’s evident lack of any even arguably legitimate purpose beyond the promotion and teaching of murder, render this case unique in the law.”
 

4.4.2 Australia: Mistake of Fact  
Australian law penalizes negligent misstatement in circumstances where the defendant is in a class of people who are owed a duty of care and it was reasonable for the reader (as a member of the class to which the paper owes a duty of care) to rely on the comments.  Our correspondents also believe that the prohibition against corporations engaging in misleading or deceptive conduct would not apply to libraries because of an exemption for those who carry on the business of providing information.
  

4.4.3 Canada: Mistake of Fact

The Canadian courts have ruled that truthfulness is but one factor in deciding whether to hold a newspaper liable for libel.
  At least one court has also held a newspaper liable when it wrongly linked the plaintiff to a criminal charge and published an incomplete retraction.
  And in a lower court case, a telephone company was held liable for lost profits when they listed a competitor’s number for a business rather than the proper advertiser.

4.4.4  France: Mistake of Fact

A publisher can be sued for inaccurate information in a work based on Articles 1382 and 1383 of the Civil Code.
  It appears, however, that a publisher can turn to the author for indemnification.
  

4.4.5  Singapore: Mistake of Fact

Our correspondents in Singapore did not report on this issue.

4.4.6  UK: Mistake of Fact

The UK report does not specifically discuss issues of mistake of fact but does note that the Consumer Protection Act 1987 imposes liability on the producer of defective products that cause injury to the consumer.
  They note that libraries and archives could be potentially liable under this Act but the circumstances are so attenuated as to make it seem very unlikely.
  
4.5  Invasion of Privacy   
Most countries have laws that protect individuals from the disclosure of certain types of private information, although those laws vary considerably.
4.5.1 US: Invasion of Privacy
Privacy law in the United States encompasses four separate torts:
  

(1) Intrusion into the solitude of another.  The intrusion need not be physical and encompasses intrusion into the private affairs and concerns of that individual. 

(2) Publication of private facts.  In some cases courts have found liability for the publication of factual material under circumstances that were highly offensive or embarrassing.  Although the First Amendment will usually protect the publication of truthful information lawfully obtained, the courts have declined to hold that publication of truthful information can never be punished.

(3) Publicity that casts someone in a “false light.”  To be actionable, the “false light” must be something that would be “highly offensive to a reasonable person” and the defendant must have known or acted “in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.”  There is a significant overlap between this tort and defamation, though it is possible to be cast in a false light without technically being defamed.

(4) Appropriation of an individual’s name or likeness.  Usually this tort arises where the defendant makes use of someone’s name without permission for commercial or advertising purposes, but it can apply whenever the use is for defendant’s “own purposes and benefit.”
 

Common law privacy rights can vary from state to state, and some states (like New York) do not recognize all of the causes of action.

In many respects privacy law is similar to defamation law.  (In fact, in some cases a “false light” privacy claim is pled in the alternative to a claim for defamation.)  As with defamation, the remedy for a “false light” privacy claim or one based on publication of private facts is almost invariably money damages.
  Courts will more readily issue injunctions in cases involving physical intrusion or commercial appropriation of another’s name or likeness.
Where internet distribution of digital material is concerned, Section 230 of the CDA (discussed above in section 4.3.1 in connection with defamation) could immunize libraries and archives from common law privacy claims with respect to internet content that they had no role in creating or developing but obtained from another content provider. 

Personal Data Protection Laws

 
Another group of laws that fall within the broad category of “privacy laws” are those that protect the security of personal data and information.  The United States, unlike the European Union and other countries, has no comprehensive law to protect the confidentiality of personal data.  We do, however, have a patchwork of laws that protect various kinds of personal information from various types of uses.  For example: 

●  The Privacy Act of 1974
 protects personal information held by U.S. government agencies. It allows individuals to see records that agencies have compiled about them; requires government agencies to comply with certain “fair information practices” in collecting and maintaining personal data; restricts the way in which government agencies can share data with the public and with other government agencies; and allows individuals to sue government agencies for violating its provisions.

●  The Fair Credit Reporting Act
 restricts the manner in which information contained in credit reports may be made available, and permits individuals to access and challenge inaccuracies in their credit reports.  Individuals may sue for violations of the Act and collect damages, but creditors and reporting agencies are immune from suits based on defamation, invasion of privacy or negligence unless the information was furnished with malice or with “willful intent to injure” the consumer.
   


●  The Health Insurance Portability and Accountability Act of 1996 (HIPAA)
 required the Department of Health and Human Services to promulgate regulations to address the privacy of medical records.  The regulations do not cover all health and medical records, however, but only those maintained by health care providers, health plans, and health care clearinghouses.
  There is no private right of action under HIPAA.

There are many other federal and state statutes that govern the privacy of personal data, including laws dealing with identity theft, children’s privacy, motor vehicle records, video rental and purchase information, etc.  Even though many of these statutes would not provide a right for an individual to sue a publisher, certain types of protected, private information (e.g., medical information) could be the subject of a state law privacy claim. 
One possible situation in which privacy issues might arise for scientific, technical or medical journal articles, is where the identity of the subject of a social science or medical study or procedure is inadvertently disclosed.  Such disclosure could be a violation of a privacy right; it could also be a violation of a contractual undertaking by the researcher not to reveal individual identifying information.  
4.5.2 Australia: Invasion of Privacy
Australia’s Privacy Act of 1988 governs rights  regarding having one’s personal records sealed from public view.  The Act applies to both public and private archives.  It regulates access to and maintenance of the “collection, storage and accessibility of personal information [contained in records] or an opinion (whether true or not) and whether in material form or not about an individual whose identity is apparent or can be ascertained.”
  Those materials held in a library or museum for the purposes of reference, study or exhibition, however, are not considered records.  Exactly what this means has not been tested in the courts. Our correspondents hypothesize that the wording is intended to draw a distinction between the publicly accessible portions of an archive and those with restricted access.
  It is possible that if the collection were closed to the public – i.e. unavailable for reference and study – then the regulations could apply.

The Privacy Act is a federal Act but each state also has privacy regulations.  Victoria, for example, passed the Victoria Privacy Act in 2001, and our correspondents believe it applies to the holdings of archives and libraries.
  The Act regulates the dissemination of personal information using the same standard and definition as the national Act except it excludes information to which the Health Records Act 2001 applies and, more importantly, information contained in a document that is archived within the meaning of the Copyright Act 1968.
  Archived documents under the Copyright Act include those materials in specified institutions and in archives, museums and galleries more generally.
  Again, there is no relevant case law to turn to as disputes tend to be settled by the federal privacy commissioner.

4.5.3 Canada: Invasion of Privacy
Our correspondents report that the tort of invasion of privacy is not uniform throughout Canada. They report “Certain provinces provide statutory causes of action . . . but the common law situation is much less clear.”
  British Columbia’s Privacy Act is apparently representative of those in Manitoba, Saskatchewan and Newfoundland.
  It sets out the following elements for the tort: 

1.  The claimant must enjoy a right to privacy, the scope of which is “reasonable under the circumstances”;

2.  The nature of the defendant’s action must result in a violation of that right (keeping in mind the nature of the relationship of the parties);

3.  The violation must have been willful; and

4.  The defendant must have no claim of right for the violation.

It is interesting to note that one need not prove damages to prevail in a claim of invasion of privacy.

There is no specialized tort of invasion of privacy in Canada.  Most courts have addressed privacy complaints through other causes of action such as trespass and nuisance.

In Canada, personal information collected by a government agency may only be used for the purpose it was solicited for, and must be accurate.  Information collected by a private agency may be gathered only for a “reasonable purpose” and used only for that purpose.
  Again, bringing a suit to federal court is a last resort and has not frequently occurred.
  

4.5.4  France: Invasion of Privacy
The invasion of privacy is a tort under the French Civil Code.
  Breaches to one’s honor or reputation are considered invasions of privacy as is the right to control one’s personal image.
  Our correspondents note that, when an image is used for the public good (such as part of a news story) or where a picture was obtained in an instance where there was no expectation of privacy, the courts have ruled the use not to be in violation of the Code.
  When the use is deemed not to have been for the public good or where the subject did have an expectation of privacy, the courts have held the media outlet which broadcasts or publishes the image responsible for invasion of privacy unless they have permission to use the image from its subject.

Materials contained in public archives that are the result of the creative efforts of a private citizen may not be made accessible to the public without the express consent of the owner of the work and the author.
  In one instance reported by our correspondents, an individual who wrote a private letter to another individual objected to the letter being made available to the public in a digitized collection.  It is unclear whether this work was removed from the online collection, but the letter-writer’s objections were based on a violation of his moral rights (through the disclosure of the letter) and his economic rights.
   

Archives’ retention of personal data is governed by the Law of August 6, 2004, which describes when such data can be collected and how it can be used and retained.
  Article L212-4 of the same law also discusses the use of personal data and mandates the destruction of any information gathered which lacks scientific, statistical or historical interest.
 Article L-211-3 sets a standard of confidentiality for civil servants in charge of archives which handle personal information.

4.5.5  Singapore: Invasion of Privacy
The Singapore Report does not discuss the issue of the public disclosure of private facts.  

4.5.6  UK: Invasion of Privacy
In general, the tort of invasion of privacy is new in Britain and still being developed.  Our correspondents report there is a limited right to privacy in photographs and films.
  This is a very limited right that applies only to those that were commissioned for private and domestic purposes.  Our correspondents highlight one issue that could arise that would unwittingly place archivists and librarians in jeopardy of breach of the 1988 Act. This could occur if the library displayed the items in their facility.  While no copyright permission is needed to do so, there is still a right to privacy that might be violated in such a situation.
  There is also a right of consent to copying of one’s personal materials which was discussed under our discussion of moral rights. 

4.6   Censorship 
“Censorship” is a broad concept and it can mean different things to different people.  In this report, we focus on restrictions on speech in publications that are imposed or enforced by a government. 

4.6.1  US: Censorship 

The First Amendment restricts the government’s ability to impose censorship laws in the United States.  Accordingly, there can be no blanket prohibitions on insulting, offensive, or racist speech.  However, the First Amendment does permit regulation of speech in certain circumstances.  These include, for example,

· National security

· Speech designed to incite (“fighting words”),
  usually relevant only in the context of face to face speech 

· Defamation and right of privacy (these areas are discussed separately, above)

· Child pornography

· Obscenity
  

There is a constant tension in the law as restrictions are imposed and their constitutionality challenged.  For example, many of the cases decided on First Amendment grounds have been devoted to determining how to define material that is “obscene” and how that material can appropriately be restricted in a manner that is not overbroad.  Many of the obscenity cases focus on the circumstances under which the material is made available.  Certain material may be obscene under some local community standards but not in others; certain material may be obscene for children but not so for adults.

Libraries are sometimes drawn into First Amendment controversies when local governments or school boards attempt to ban books considered offensive.
  

There are many aspects of U.S. laws that can be deemed censorship (e.g., the  Child Internet Protection Act’s requirement that libraries that receive federal funding install filters on internet access available to children; the FCC’s regulation of the broadcast media in connection with the broadcast of obscene and indecent material, particularly at times when it is to be expected that children will be in the audience; regulations on advertising and other commercial speech; privacy laws, etc.).  However, the circumstances in which liability in respect of censored material would create legal liability in the United States for academic journal publishers or for digital archives or libraries seem highly speculative.

Finally, many characterize removal of materials from government websites, or government requests to depository libraries to return materials, as a form of censorship.  We discuss government material separately in section 9.0, below.

4.6.2 Australia: Censorship
Our Australian correspondents did not note any instances of government censorship.

4.6.3 Canada: Censorship
Canadian courts have upheld state censorship of library materials in instances where there is a “pressing and substantial” justification.

In 2003, employees of the Ottawa Public Library complained to their union about what they considered a hostile workplace.  They felt that the non-filter policy potentially exposed them to offensive materials on the Internet.
  Since then, the libraries have adopted a filter policy whereby all terminals have a filter, but that filter can be removed by patrons over the age of sixteen.

4.6.4  France: Censorship 

Our French correspondents did not discuss any instances of government censorship.
4.6.5  Singapore: Censorship
Singapore has extensive government censorship.  Two government organizations, The Ministry of Information, Communication and the Arts (“MICA”) and its subsidiary the Media Development Authority (“MDA”) formulate Singapore’s regulatory policies.  According to the MICA website, MICA’s goals are to:

· Preserve Singapore’s traditional Asian values

· Maintain racial harmony and religious tolerance

· Protect Singapore’s social fabric and ensure social cohesion

· Protect children and young persons from corruption by undesirable materials.

Publications deemed to be inappropriate for distribution are banned.
  For example, Cosmopolitan magazine was banned in 1982 for “espousing extreme liberal values which local authorities viewed as offending family and moral norms.”
  All materials that could be viewed as offensive are reviewed by the Censorship Review Committee (“CRC”).
 
The MDA also monitors newspaper and media entities for compliance with the Newspaper and Printing Presses Act 2002, the Undesirable Publications Act 1998 and the Public Entertainment and Meetings Act 2001.
  Both the Newspaper and Printing Presses Act and the Undesirable Publications Act regulate the publication of all printed material in Singapore.  The government can prohibit the “printing, publication, sale, issue, circulation or possession” of anything that could lead to disharmony in the country.
  This includes not only documents or publications but photographs, sound recordings or drawings.
  Furthermore, all printers in Singapore must license their presses with the government.


Anyone who “makes, prints, possesses, posts, distributes or has under his control” any document containing any incitement to violence or disobedience to the law can be fined or jailed under the Singapore Penal Code.
  This law – and the similarly inclusive Sedition Act – appears to apply to libraries and archives.
  


The National Library Board (“NLB”) reports that MICA and MDA provide libraries with guidelines regarding censorship.
  The National Library of Singapore does subscribe to third-party materials (such as Lexis and Westlaw) which can contain material which would be offensive under Singaporean law.  Because, however, these digital databases do not own the copyrights of the works on their sites, any taking down of material or other editing of content must be done jointly between the database operator and the owner or licensor of the materials.
  It is unclear from our correspondents’ report whether or not they have had to discuss this issue with database operators.

The NLB is concerned about websites produced outside of Singapore.  To avoid violating the law, “selection librarians” assess as much of the content as possible and filter any objectionable material.
  They reserve the right to block access to any material they deem inappropriate.
  There is a significant chilling effect as libraries do not wish to be liable for violating any of Singapore’s strict censorship rules and most of these Internet database suppliers have a clause in their contracts saying they are not liable for any violation of state law.
  


Works that are determined to be offensive are restricted from public viewing.  Reference titles may be retained in the State Reference Library, although our correspondents also report that some material may be destroyed.
  No acknowledgement that the work has been removed will be given in the catalogue, although the NLB will indicate so on the “List of Restricted/Banned Publications.”
  


If scholars want to access materials that have been removed they must apply for access and sign the “Request to Consult Restricted/Confidential Publications” form.
  Also, any contributor may ask for his or her work to be removed from the libraries or archives.  


Section 10 of the NLB Act provides that the State library is to take steps to maintain and preserve its collection.
  In addition to requiring every item published in the country to be deposited in the National Library within four weeks of publication, NLB has begun a digitization of a selection of very rare books and other library materials which they have deemed to be of great historical significance. “This project ensures the preservation, conservation and access to such library material, by the general public in Singapore via the public libraries. These books and/or documents have been placed online on their website
 and can be accessed by various online users, whether they are researchers, library patrons or a fee paying member.”
 


Finally, Singapore regulates access to public records by the public.  All records which, “in the opinion of the Board” are “of national or historical significance” must be transferred to the National Archives.
  Only officers of the National Archive are allowed to view them.

4.6.6  UK: Censorship
Our British correspondents did not discuss any instances of government censorship.

4.7   Internet Service Provider Limitation of Liability

U.S. laws providing for limitations of liability for internet service providers are discussed above in connection with copyright and defamation law.  All of the countries we discuss in this report have or are considering some form of limitation of liability or “safe harbor” for certain activities of internet service providers.
  In general, those laws provide protection for service providers who act as “mere conduits” for the transmission of information over the internet, and for activities such as “caching” (the automatic, temporary storage of information provided by users) or “hosting” (storage of information at the request of users).  
An internet service provider must meet certain conditions in order to take advantage of these safe harbors. For example, a service provider hosting illegal third party content can usually rely on the legal limitation only when it is unaware of the illegal nature of that content.  Moreover, a service provider is generally required to act expeditiously to remove illegal material once it does learn of it.   
To the extent a library or archives is acting as a service provider under the terms of these laws, it could be eligible for the safe harbors.  However, the safe harbor in respect of hosting protects the service provider from liability for material it hosts at the request of another party, not from liability for its own material.  Nor does the safe harbor for hosting protect against liability for third party material the service provider knows to be illegal. 
4.8  Summary and Conclusions; International Law Considerations


As the discussions above illustrate, authors and publishers face potential liability when their works violate the law or infringe on the rights of others.  The existence and scope of possible claims varies from country to country.  In some areas, the laws may be fairly similar.  In others – and censorship laws are a notable example – there are profound differences.


Copyright laws tend to be similar in basic provisions due to the existence of international treaties setting minimum standards of protection, such as the Berne Convention.  They are more likely to differ in the exceptions and limitations they provide, particularly where new technologies are concerned.
 Copyright laws of different countries vary in the accommodation they provide for digital libraries and archives.  The laws in some countries, including the United States, have not kept pace with technology in this respect.  They lack provisions that specifically address the requirements of digital preservation, which entails making numerous copies in the course of maintaining works and migrating them to new formats as required, and making them available when needed.


While some types of claims can lead to injunctive relief to compel withdrawal or removal of the offending material, in others, damages are the only available remedy.  Where injunctive relief is granted – for example, in a successful suit for copyright infringement – a publisher can be enjoined from activities such as the further reproduction or distribution  of an infringing work.  Such an injunction would preclude the publisher from making it available electronically or authorizing others to do so.  Courts generally do not enjoin activities of someone who is not a party to the suit and over which defendant has no control, but such a party could be sued separately.


It is common knowledge, borne out by our research and discussions with publishers, that when individuals assert claims that their rights have been violated, efforts are made to resolve the matter without litigation.  It is difficult to get reliable information on how often claims are asserted and settled, in part because publishers are reluctant to disclose information about settlements (and may be bound by confidentiality agreements).  In general, publishers for business reasons resist removing or withdrawing  materials unless compelled to do so by the nature of the claim or the offending material.  Corrections or retractions are the preferred approach, if a change to the record is necessary. 


Libraries and archives have no blanket exemptions from the laws governing publishers in any of the countries we studied, though in some cases there are special exceptions from liability or limitations on damages for certain activities.  There have been relatively few cases against libraries and archives to date, possibly because where physical copies are concerned, the continued distribution of a work with illegal content was in the form of lending the work or keeping it on the shelf for review on the premises.  Potential plaintiffs likely regard this type of distribution as different from that of the publisher.  And on a more pragmatic note, libraries and archives – frequently government or not-for-profit entities – are not particularly “attractive” defendants for a plaintiff seeking to get a substantial damages award.  (The considerations are different where government censorship laws, such as those in Singapore, are involved, however.)

The past is not necessarily predictive of the future, however.  Where a library’s or archives’ distribution takes the form of making a work available online, the offending work has the potential to be distributed much more widely, and a plaintiff might see the library or archives as fulfilling a role similar to that of the publisher.  Still, the risk that a library or archives faces in distributing a work would likely differ from that of the publisher for a variety of reasons (e.g., the library or archives may still be less likely to be sued, particularly if it adopts a policy of takedown upon complaint, there may be applicable exceptions or limitation on damages under the law, etc.).   


Another important factor to consider in assessing potential liability is the international nature of electronic distribution.  Where a library or archives makes illegal or infringing material available around the world (whether through open access or to members of its user community), it faces possible liability under the laws of other countries.  Jurisdictional rules vary, but often an entity can be sued in a country where it distributes or makes available illegal or infringing material, under the laws of that country.


In short, although there have been relatively few cases involving libraries and archives in the past, there are different risks with electronic distribution that have to be taken into account.  
5.0  How Libraries and Archives Encounter Removal
In our research here in the U.S. we asked librarians and archivists to relate any specific instances they had encountered involving (i) requests that the library or archives remove a work from its collections or (ii) removal of material from a publisher’s database. We begin by summarizing the responses to those inquiries.  We then discuss the responses of our foreign correspondents to questions concerning how libraries and archives react when they learn of offending or potentially offending materials in their collections, and in particular, if there are practices and conventions short of removal.  

United States – Our interviews with librarians revealed that requests for removal of all or parts of works in hard copy were rare, but did happen occasionally.  Most frequently cited were incidents in which the federal government, after 9/11, requested government depository libraries to remove and destroy documents – in one case, documents related to the water supply in the U.S., and in another, documents that related to civil and criminal asset forfeiture.  One librarian reported a request by the Federal Depository Library Program to remove a USGS Professional Paper that falsified data results.  They generally complied with such requests because they do not own the material and are required to do so under the terms of the depository library program.

Many librarians mentioned receiving occasional errata pages, which they filed along with the original work.  One librarian reported receiving a New England Journal of Medicine replacement page that corrected a misplaced decimal in a morphine drip table. He replaced the page.

One librarian who specialized in Eastern European material mentioned that Stalin-era Soviet publishers would sometimes send new pages of an encyclopedia with a request that the older pages be cut out and discarded, or simply send an entirely new replacement volume, as the political winds shifted.  The library practice was not to discard, but to retain both the new and the old versions.

Concerning electronic content, again the most frequently-cited incidents involved removal of content from government websites, and the removal of material by freelancers from the sites of many publishers and aggregators in the wake of the Tasini case, discussed in section 2.0, above.

In two instances, librarians mentioned specific publications that were removed from databases to which they subscribed.  In one case, a Scandinavian geology journal left the publisher Taylor and Francis in order to self-publish.  In another, Duke University journal titles were withdrawn from Project Muse.  

Many of the librarians we spoke to were aware of the controversy raised a few years ago when it was discovered that Elsevier had removed journal articles from its database, but had not personally encountered a situation where an article had been removed from a database.    This is not surprising, since the number of journal articles removed is small.  Moreover, as one university librarian explained, “We only learn of these incidents when students let us know, and students can be opportunistic researchers.  When they can’t find an article they’re looking for, they will often substitute another rather than continuing to pursue the first.”

Interestingly, two instances of preemptive removal that came up in the course of our discussions with university libraries involved a discredited thesis or dissertation by a former student.  In both cases, the material was removed from public access but retained in the university archives.  We also described examples of removal by universities in section 2.0.  It is apparent that universities share publishers’ concerns about problematic materials when they act as publishers.
Australia – In an effort to reduce liability, Australian archives attach copyright “disclaimers” to potentially offending material (digital or otherwise).
  A disclaimer typically (1) states that the archive has made reasonable efforts to locate the work’s copyright owner without success (2) and invites any person who believes her rights have been infringed to contact the archive.  According to the Australian Report, these disclaimers might reduce a discretionary award of damages but have no other legal effect.

Several Australian institutions reported reviewing material for potentially defamatory or offensive content prior to including the material on publicly accessible web sites.
  Others suggested that they might refrain from posting such material online if it is available in print or over a broadcast medium.

Canada – Canadian practices vary, depending on the potentially offending information.
  If Canadian courts impose a publication ban on a judicial opinion, legal databases will remove the opinion from their online service. Even allowing scholars to view the information would leave the institution “vulnerable to potential contempt charges.”
  While our correspondents report no case law on this issue, one case that raised similar concerns was British Columbia (Attorney General) v. British Columbia (Information and Privacy Commissioner) in which an archive was not forced to allow access to a draft report which was in their collection.
  While there are procedures individuals and the media can use to attempt to gain access to banned materials, our correspondents report that these are not often successful.
  Archivists remove personal information (e.g., social insurance numbers, pension account numbers, the names of minors) from documents subject to publication.  The Civil Law Library of McGill University has no policy regarding the removal of offensive material (e.g., anti-Semitic or racist tracts) from their collection.  The policy of the National Library of Canada requires librarians to balance the interests of copyright owners and the public when considering preemptive removal (e.g., to avoid a possible claim) of a document from public access.
France – The France Report notes that judges sometimes impose a “disclaimer” rather than “removal” penalty on libraries and archives: a library or archive must include information indicating the offending elements of the work held in its collection.
  That judges sanction this remedy suggests to them that libraries or archives themselves could attach precautionary disclaimers to questionable material so as to avoid liability.  The France Report cites no specific instances of preemptive removal, but concludes that such removals likely occur when the threat of litigation is sufficiently high.
  

In France, two laws specifically govern access to archives holding public records: the Law of January 3, 1979 on Archives (the “Law of 1979 on Archives”) and the Law of July 17, 1978 on Administrative Documents (the “Law of 1978 on Administrative Documents).
  Public access to a particular record typically begins thirty years following the creation of the document, though exceptions exist: some records are deemed too sensitive for release even after the thirty year lapse, and some records become available earlier as they were subject to public scrutiny even before arriving at the archives.

Because permitting public access to some records may potentially violate a person’s right to privacy, administrators at the archive will sift particularly sensitive materials out of files prior to a viewing by a member of the public.
  Researchers looking to browse sensitive materials may seek exemptions from the archive’s general viewing policy.
  So long as the archive acts pursuant to the aforementioned laws when supplying access, it is not liable for violations of privacy perpetrated by the researcher.
  The France Report suggests, however, that an archive might be liable to individuals for invasions of privacy if, in digitizing material, it opens access to private information too widely.
  The Report expresses concern that this might lead to a chilling effect as archivists fail to open records to the public for fear of liability.
  

UK – The UK Report describes a “wait-and-see” standard among libraries and archives: an institution will sometimes block access to a work until it ceases to offend.  Alternatively, libraries can often shield themselves from liability by attaching a warning to the offending material: “Where it is known that archive material is or may be defamatory, the attachment of an appropriate notice warning against treating it as the truth will normally remove any sting from the material.”

The UK Report cites but one instance of the removal of offending material prior to a complaint being made.
  The material was a letter defaming a living scientist and contained in correspondence donated to a learned society’s library.  Generally, though, librarians and archivists do little to identify potential future legal liability; the materials libraries acquire daily may be too vast to monitor in this manner.
  Moreover, British librarians seemingly place great value in maintaining expansive public access to materials—even if there may be concerns about exposing themselves to liability—such that they will await an official legal determination prior to removing a work.

Singapore – The Singapore Report includes several practices adopted by archives that potentially limit the archives’ liability.
  Archives may in some cases choose to place sensitive material in a “Restricted” or “Banned” collection.  The report notes  that when considering withdrawal, archives typically “err on the side of caution.”
   Following such placement, the institution may choose to annotate its catalogue to include the reason for reclassification, or it might opt to remove the catalogue entry altogether.  At least one institution permits limited public access to “Restricted” or “Banned” materials for research purposes; users complete and sign a form detailing the nature and purpose of their use.  Aside from restricting or banning certain works, an archive may label questionable works with warnings, serving to inform users of a work’s questionable content or language.  
The Lee Kong Chian Reference Library maintains a list of banned and censored works; members of the public looking to review the list must seek permission from the Director of the National Library, who grants such requests on a case by case basis.

6.0  Development of Guidelines to Govern Publisher Retraction and Removal 
Digital publishing, and the ability to remove completely articles from the public record, is still a relatively recent phenomenon.  Over the past several years, a number of guidelines and models have been developed to guide publishers’ decisions concerning the retraction or removal of scholarly articles.
Elsevier

The experience of Elsevier, a prominent publisher of scientific, technical and medical journals, illustrates problems faced by users – and publishers – in maintaining access to a comprehensive archive of digital materials, and one publisher’s attempt to find a workable solution.  When Elsevier’s web platform ScienceDirect was created in 1998, there was no official Elsevier policy concerning withdrawal of online journal articles. After several articles were removed with little explanation – including the controversial Human Immunology article discussed above – Elsevier established such a policy, involving senior publishers in decisions concerning potential removal of problematic articles.  However, academics, librarians and scholars continued to criticize Elsevier for jeopardizing the integrity of the scholarly record, and called for a stricter and clearer removal policy.  After consulting the affected parties, Elsevier released a revised article withdrawal policy in June 2003, and has revised it again as recently as 2006.
  The new policy has generally had a favorable reception in the academic and library community.
 


The revised policy recognizes the importance of the integrity of the scholarly record and of maintaining articles intact and unaltered “as far as is possible.” It states, however, that “under exceptional circumstances” articles may have to be retracted or removed.  

Retractions:  Elsevier’s policy states that retraction will be the practice for infringements of ethical codes, multiple submissions, plagiarism, use of fraudulent data and the like.  A retraction note will be included in a subsequent journal issue and will accompany the online version.  The online retraction notice will link to the original article, which will contain a watermark indicating it has been retracted.
Removal:  Elsevier’s policy is to remove articles only “in an extremely limited number of cases” where it is necessary due to “legal limitations” upon the publisher, author or copyright holder, including “where  the article is clearly defamatory, or infringes others’ legal rights, or where the article is, or [Elsevier has] good reason to expect it will be, the subject of a court order, or where the article, if acted upon, might pose a serious health risk.”
  If an article is removed, only the title and author’s name will remain listed in the database, together with a notice indicating that the article was removed for legal reasons. When an article might pose a significant health risk, the authors can choose to replace the flawed original with a revised version. In that case, a retraction note will link to the corrected article and a history of the document.


In 2002 Elsevier entered into an agreement with the Koninklijke Bibliotheek, the National Library of Netherlands,
 which serves as a digital archive for all Elsevier journals.  It provides on-site access to these materials and, should Elsevier or a successor cease to make them commercially available, may provide remote access.
  Elsevier has since also signed on with Portico to archive its e-journals.   (The Koninklijke Bibliotheek and Portico are discussed further in section 8.1, below.)  Elsevier (along with other STM publishers) also licenses content to several institutions who host it locally, which makes it less likely that articles can truly “vanish”.)
Joint IFLA/IPA Statement


A joint steering group of the International Federation of Library Associations and Institutions (IFLA) and the International Publishers Association (IPA) subsequently issued a joint statement on “best practices” concerning the retraction or removal of journal articles from online databases.
  The statement was issued in 2005 and amended in 2006.  It begins by recognizing the importance of the scholarly archive as a “permanent historic record;” the role of libraries as custodians of the published record “even when this record has later been modified;” and the role of journal editors in making decisions concerning publication and the constraints placed on the editor by legal requirements.

The joint statement:

(1) Affirms the basic principle that “Articles that have been published shall remain extant, exact and unaltered as far as is possible.”

(2)  Recognizes that retraction or removal of an article “may occur under exceptional and rare circumstances” such as 
(a) “infringements of professional ethical codes, such as multiple submission, bogus claims of authorship, plagiarism, fraudulent use of data or the like”; 

(b) legal limitations on the publisher, author or copyright holder; or 

(c) false or inaccurate data that could pose a serious health risk.  

According to the statement, “[e]ven in these rare circumstances, retraction is highly preferable to removal.”
(3) Provides that, in order to preserve the historical record, 


(a) Libraries may continue to store articles retracted or removed from the published database “and provide appropriate access in accordance with best practice.”


(b)  Publishers should retain in their database the citations and abstracts for the retracted or removed articles, the reason for the retraction or removal, with a link to the full text of the article or information on how to obtain it.

(c)  Publishers should make copies of the retracted or removed material available to libraries that wish to keep a record for archival purposes.


(d)   The official archive of the publisher should retain all versions of the article, including those retracted or removed.

International Association of Scientific, Technical and Medical Publishers

In March 2006 the International Association of Scientific, Technical and Medical Publishers (“STM”) issued its own guidelines.
  Like the IFLA/IPA statement, the guidelines recognize the principles of independent editorial judgment and the importance of preserving the scholarly record.  They state that removal or retraction should only occur “in exceptional circumstances,” citing the same three circumstances as the IFLA/IPA guidelines:  professional misconduct, legal limitations (such as infringement or defamation), and false or inaccurate data that could lead to a serious health risk.  The guidelines also affirm the principle that retractions should be favored over removal “in virtually all cases.”

The guidelines address specifically what is perhaps the most common type of copyright infringement claim that arises in the context of journal publishing: double publication, where the author(s) have submitted their work to two journals and both of them publish it, unaware of the other.  The guidelines encourage STM publishers not to require other STM publishers to remove the later-published article, but instead to publish an erratum in the second journal (i.e., the journal that acquired publication rights later) explaining the double publication and referring the reader to the first journal.  

Accordingly, the STM publishers agree in principle that they will follow a practice of retraction (retaining the original article but publishing an erratum for the printed journal and/or including an appropriate link to the electronic version of the offending article in cases of double publication (as explained above), correction of authorship claims, attribution, or bibliographic data, plagiarism, errors in data (whether or not intentional) or lack of compliance with professional codes (such as conflicts of interest).


They agree in principle to delete articles only in the case of “an inappropriate violation of privacy of a research subject,” errors that might lead to a significant health risk, or “clearly defamatory comment.”  They agree to retain in the database the citation for the removed article and an explanation of the circumstances for the removal.  (The guidelines do not seem to address infringement claims other than those involving double publication.)

The STM guidelines caution, however, that no examples or list can deal with all the circumstances that arise.

Comparison of the guidelines
These are of course not the only “guidelines” on retraction and removal that exist; many organizations, journals and professional societies have their own guidelines.
  PubMed and PubMed Central’s policies are discussed below under “Digital Archives.” Not all guidelines are as relevant as these, however, as many professional societies focus on scientific misconduct and not some of the legal issues here.

All three sets of guidelines discussed above are similar in critical respects.  All acknowledge the importance of maintaining the integrity of the scholarly record, the principle that most serious problems should be resolved through issuing a notice of retraction, and that removal of articles should occur only in certain extraordinary circumstances.  Principles concerning access to removed material are an important aspect of the IFLA/IPA guidelines, but not present in the STM guidelines.  A commitment to make some provision for access would be an important addition, recognizing that publishers may have concerns about how far they can go in committing to make available material they know to be problematic.

The publishers we spoke to affirmed that they do comply with the STM guidelines and consider removal only where they feel compelled to do so, principally in the face of strong legal claims.

After the incidents that prompted it to revise its retractions policy in 2003, Elsevier reviewed all of the articles that had been withdrawn and were no longer available on ScienceDirect.  Many were restored to the database, accompanied by retraction notices.  As of October 2006, only about five had not been restored, on advice of counsel.
 

One useful addition to all of these guidelines would be a commitment that removal decisions would be made only at the highest editorial level, and if based on legal concerns, only in consultation with legal counsel.
7.0 Libraries’ Contracts with Publishers
In this section we look at relevant provisions in contracts between publishers and libraries that relate to the archival record.  (Contracts relating to LOCKSS, a digital archive, are discussed in section 8.1) 
Removal of Content from Licensed Material

Contracts between publishers and libraries almost invariably contain a clause that allows the publisher to remove material from the Licensed Material.  The following clause from Sage Journals Online is typical:

SAGE reserves the right to withdraw from the SAGE Journals Online Material any item contained in it or any part of it if SAGE believes that such item contains any material which may be legally objectionable, on whatever grounds.

Some licenses provide for notice to Licensee of the removed material and/or an adjustment if a substantial part of the Licensed Material is withdrawn.  For example, Blackwell Publishing’s Site License Agreement provides:
The Publisher reserves the right at any time to withdraw from the Licensed Material any item or part of an item for which it no longer retains the right to publish, or which it has reasonable grounds to believe infringes copyright or is defamatory, obscene, unlawful or otherwise objectionable.  The Publisher shall give written notice of such withdrawal.  If the withdrawn material represents more than ten per cent (10%) of the book, journal or other publication in which it appeared, the Publisher shall make a pro rata refund of part of the Fee, taking into account the amount of material withdrawn and the remaining unexpired portion of the Subscription period.

Publishers include these clauses to ensure that they can remove content not only if they are required by law to do so, but also if they deem it prudent to do so, e.g. in avoidance or settlement of a lawsuit, or, in rare cases, for health or safety reasons.  As discussed below, digital archives include similar provisions in their user agreements.  We are not aware of any U.S. case in which a publisher sued a library to compel removal pursuant to such a provision.  
Perpetual Access/Archiving
What do library-publisher agreements provide with respect to a library’s right to continued use of the Licensed Material if the subscription terminates or the publisher is unable to fulfill its contractual obligation to deliver it?  Increasingly, such agreements provide for “perpetual access” in some form. The nature and scope of those provisions vary, however.  Many agreements provide that upon termination of the agreement, the publisher must provide the library with the Licensed Material published during the term of the subscription, either by means of continued access to that material online (either through the publisher’s website or a third party), or by providing the library with a complete archival copy.  There may be a fee for continued online access to the content.  Some agreements allow the library to purchase access to, or a copy of the backfiles for an additional fee.  
For example, one of the publishers we spoke to has a standard termination provision that guarantees the library access to the licensed journals published during the calendar year(s) of the library’s subscription, “either by continuing online access to the same material on [Publisher’s] server or in an archival copy in the electronic medium selected by [Publisher], at a cost-based fee.”

While libraries may be guaranteed the Licensed Material on a digital storage medium at the termination of the agreement, many would prefer online access, since they aren’t prepared to invest the resources in developing a content delivery system.  At the other end of the spectrum, there is a small group of libraries/consortia that have chosen to host publishers’ content locally, and also archive that content.

Increasingly, libraries seek to get from publishers some assurance that they will continue to have access to the Licensed Material after the subscription ends or in the case that the publisher discontinues its business.  California Digital Library asks for the following in its subscription agreements:
 (1) A royalty-free perpetual license to use “any Licensed Materials that were accessible during the term of the agreement,” in a manner “substantially equivalent to the means by which access is provided under this Agreement.”

(2) A requirement that publisher, on termination of the subscription or upon request, provide the library with a machine readable copy of the Licensed Materials in a mutually-acceptable format from which the library may “make such further copies in perpetuity as it may deem necessary for purposes of archival preservation, refreshing or migration, including migration to other formats, so long as the purpose of such copying is solely for continued use and/or archival retention of the data and does not violate or extend the use rights contained in this agreement.”

(3) A provision that requires the publisher deposit, or allow the library to deposit the Licensed Materials with a “trusted third party archives or cooperating archiving endeavor”; allows the library to use the third party system to access or store the Licensed Materials for use consistent with the Agreement; and permits the third party archival system to make the Licensed Materials available to other system participants who demonstrate a right to them.

The terms described above are based on the NorthEast Research Libraries Consortium (NERL) model license.  Our research suggests that for most libraries, for most licensed material, these terms are more aspiration than reality and do not reflect existing agreements.  The underlying concepts are certainly making progress, as libraries and publishers try to find workable archiving solutions.  But a contractual undertaking that a publisher will cooperate with a specific third party archive with which the publisher has an established relationship is likely more achievable than one which gives the library broad discretion. 
One difficulty in assessing the current state of perpetual access and archiving clauses is that publishers point to their standard agreements and libraries to model licenses.  Both are sometimes reluctant to disclose negotiated licenses that demonstrate where they were willing to yield on important issues.

Most of the library representatives we spoke to said they tried to get perpetual access provisions into their contracts but the terms varied.  The recent report E-Journal Archiving Metes and Bounds stated, 

Concern over reliance on leased, rather than owned, electronic content has led libraries to include “perpetual access” rights in their licenses.  According to the 2005 ARL member survey, 98% of contracts included a provision for some form of backfile access if a library cancels its electronic subscription.

Libraries are clearly negotiating for some form of perpetual access, but it is more commonly achieved by relying on the publisher to provide copies or access at the termination of the agreement, rather through an archive of the Licensed Material created by the Licensee.   The respondents in Sharon Farb’s 2005 study of library licensing reported that only 36% of their license agreements included the right to archive.
  As noted above, some libraries, even if they had the right to archive, might not take advantage of it, because of the expense it would entail.  However, there are other archiving possibilities being developed, as discussed below.
We also asked our foreign correspondents whether contracts address removal of material for legal reasons, or perpetual access and archiving issues.

Australia – The Australia Report reviewed contractual licenses between archives and publishers but saw none that specifically addressed the removal of infringing material, though its sample size is admittedly small.
  They did find licenses, however, that permit the publisher to alter the licensed product, which could seemingly allow the publisher to demand removal of the offending work from the archive (assuming the archive holds the work through a license).

The Australia Report found that publishers typically make no warrant that the use of licensed products will be uninterrupted or error-free.
  One such license disclaimed the product owner’s liability “‘for any offensive, defamatory, or infringing materials’” in the licensed products.  

A consortium of state, territory, and national libraries has formed the National & State Libraries Australasia Consortium (“NSLA,” formerly the Council of Australian State Libraries (“CASL”)).
  The contracts reviewed by our consultants contained no terms covering the permissibility of archival or preservation copying of database materials by libraries or archives.  The NSLA, however, addresses this issue in the Statement of Principles Guiding License Negotiation (the “SPGLN”): “‘The Consortium requires perpetual access to electronic information to which it has subscribed.  A License should specify who has permanent archival responsibility for the Product and under what conditions the Consortium may access or refer Users to the archival copy.’”

NSLA aims to “‘simplify licensing arrangements, improve cost benefits for member libraries, and to explore opportunities for making electronic products more widely available to Australians, regardless of where they live.’”
 SPGLN recommends that: “‘A License should require the Vendor to defend, indemnify, and hold the Members harmless from any action based on a claim that use of the Product in accordance with the License infringes any patent, copyright, trademark or trade secret of any third party.  The License should include a procedure for dealing with infringements.’”
  Moreover, the “‘License should include a warranty that the Vendor has the right to grant the License and that the Members’ use of the resources contained in the Product will not infringe the Intellectual Property rights of any person.’”

Canada – The Canada Report references no contracts between archives and publishers that address the issue of removing a work from a collection.  Nor does the Report cite any contractual arrangements in which publishers limit their liability related to offending materials, or any judicial opinions interpreting such contracts.

Boilerplate provisions in the typical publisher-library contract do, however, forbid libraries from making archival or preservation copies of materials to which libraries have access through databases.
  Libraries can negotiate with publishers for such a privilege, but, even if secured, practical constraints frequently prevent libraries from exercising the privilege.
France – Our French consultant uncovered no information with respect to contracts addressing the removal of offending materials, the permissibility of creating preservation or archival copies, or whether courts have construed these sorts of terms.

The France Report does, however, state that clauses precluding liability are inadmissible in tort actions.
  Thus, publishers may require that authors indemnify them in the event of the publisher’s liability for the offending material (but may not expressly seek liability releases from libraries or archives through contract).

Singapore – Contracts between archives and publishers are generally rare, according to the Singapore Report.
  The Report therefore includes scant information concerning contract terms governing the removal of offending materials, terms employed by publishers to shift or avoid liability, terms granting reproduction privileges for archival or preservation copies, or judicial decisions interpreting these terms.

The Report notes two exceptions: (1) the National Archives of Singapore (“NAS”) and its various contributors and (2) libraries and their online data providers.
  With respect to (1), when acquiring works from copyright owners (whether private individuals or organizations), NAS contracts with the owners as to public access to the works.  NAS complies with an owner’s preference regarding public access to the work.  The owner may grant complete access, selected access (e.g., opening particular portions of the work), future access to the public (e.g., access begins five years following the owner’s death), or no access to the public.  Though NAS does not currently contractually limit their liability to content owners, they intend to begin doing so.
  The Report cites no judicial decision addressing the scope or validity of these provisions.

Regarding contracts between libraries and online data providers, the Report notes that contracts typically allow a library to request removal of offending materials.
  The Report cites two examples of contracts that permit libraries to create archival copies of material: first, if libraries wish to archive materials delivered via compact disc (e.g., Proquest CDs), they may do so via contract.
  Second, a library may also contract with web site owners to archive web materials so as to make them accessible through the library’s own portal.

There are some digital materials which the NLB would like to keep in their archives.
  For these materials, the NLB contracts with the materials’ provider to negotiate a long-term contract.
  These contracts do not give the NLB the right to make copies of the materials.
  

UK – The British Report notes that the Joint Information Systems Committee (JISC)—made up of various UK funding councils—has developed “model licenses,” suggesting contractual terms to govern library-publisher relationships.
  The report points to the JISC Model License for datasets as an example of a contractual provision addressing the removal of offending material:

The Licensee agrees to notify the Licensor immediately and provide full particulars in the event that it becomes aware of any actual or threatened claims by any third party in connection with any works contained in the Licensed Work.  It is expressly agreed that upon such notification, or if the Licensor becomes aware of such a claim from other sources, the Licensor may remove such work(s) from the Licensed Work.  If the Licensor may remove such work(s) from the Licensed Work, the Licensee agrees to remove such work(s) from the Licensed Work on its Secure Network and to notify any designated third parties that they must do the same.  Failure to report knowledge of any actual or threatened claim by any third party shall be deemed a material breach of this Agreement.

Thus, actual or threatened claims might result in the removal of works from libraries or archives.  The English Report includes no findings as to the prevalence of similar contractual terms governing non-dataset works; nor does the Report find any case law interpreting such provisions.

The JISC Model License suggests that publishers do in fact seek to avoid liability related to offending material (or at least dataset material) through contract; clause 11.2 of that license provides:

While the Licensor has no reason to believe that there are any inaccuracies or defects in the information contained in the Licensed Work, the Licensor makes no representation and gives no warranty express or implied with regard to the information contained in any part of the Licensed Work including (without limitation) the fitness of such information or part for any purposes whatsoever and the Licensor accepts no liability for loss suffered or incurred by the Licensee, Authorized Institutions or Authorized Users as a result of their reliance on the Licensed Work.

The JISC Model License includes no such indemnification provision, instead requiring the publisher to indemnify the Licensee for any liability resulting from the infringement of the intellectual property rights of a third party stemming from the use of a work in accordance with the terms of the license.

The UK report points to another JISC Model License (for e-books) for an example of a provision that addresses the permissibility of creating archival or preservation copies under publisher-library contracts.  It  provides:

Upon termination of this License, the Licensor undertakes at no charge either to provide or to make arrangements for a third party to provide each Authorized Institution with an archive of the full text of the book title(s) selected and paid by such Authorized Institution from the Licensed Material.  The archive will be supplied to Authorized Institutions in an electronic medium mutually agreed between the Licensor and each of such Authorized Institutions.  Authorized Institutions wishing to network the archive within their institution may do so at their own costs.  Continuing archival access and use is subject to the terms and conditions of use of the Sub-License Agreement.

This JISC Model License for e-journal content issued in 2007 contains much more detailed provisions regarding archiving and perpetual access (similar to those in the CDL/NERL model above.  However, again, it is difficult to know the extent to whch such provisions are included in contracts as described.

8.0  Digital Archives:  Reducing the Risk of Removal 

8.1 Examples of Digital Archives

In this section we will discuss various types of digital archives (using Koninklijke Bibliotheek’s e-Depot,  Portico, PubMed Central, and LOCKSS as examples) and the terms under which they collect and make available the archived material.  We will then talk about Mandatory Deposit or Legal Deposit Archives, which are being developed in Europe and under contemplation in the United States.  

Koninklijke Bibliotheek, The National Library of the Netherlands


Koninklijke Bibliotheek, The National Library of the Netherlands (“KB”) is a pioneer in long term preservation of digital publications.  It has the responsibility of providing archiving and permanent access for Dutch electronic publications, but it has developed a digital archiving system known as “e-Depot” for academic publications around the world, regardless of where they are published.  E-Depot is planning to expand its digital preservation initiative to other types of e-publications such as e-books and websites.

Deposit of the material in e-Depot is achieved by means of agreements with publishers, not through a legal deposit requirement.
  The KB has entered into agreements with many of the major STM publishers around the world, including Elsevier, Kluwer Academic, BioMed Central, Blackwell Publishing, Oxford University Press, Taylor & Francis, Sage Publications, Springer, Brill Academic Publishers, and IOS Press and estimates that more than 70% of STM journals are stored in e-Depot.  Pursuant to those agreements, KB preserves the e-journals deposited by publishers and is permitted to make them available onsite.  E-Depot is not primarily an access system, although its agreements allow it to provide remote access to a publisher’s content on an interim basis if the publisher is unable to do so for a considerable period of time, or if the publisher goes out of business and has no successor.
  (BioMed Central allows KB to provide remote access to its open-access journals.)  


Although KB does not allow material to be removed from its archive, it does allow publishers to remove material from public access.  A typical contract provides:

 [Publisher] and KB understand that on occasion modifications to the content of an article in the KB Archive after it has been delivered by [Publisher]  to the KB may be reasonably required. While individual cases will be handled as they occur, it is agreed that nothing will be permanently deleted from the archive, although [Publisher] may request that an article be “sequestered” by removing it from public access and substituting a notice of its unavailability. This would only be done in very extraordinary circumstances, such as under court order, serious copyright violation or where an article is found to have information that is faulty or of great danger to human health if followed.
 
Material that the publisher has removed will be kept in a “shadow archive.”  The shadow archive is inaccessible to the general public, but requests by scholars to see that material, e.g., for research on plagiarism, would be handled on a case-by-case basis in consultation with the publisher.  No one has yet asked to see a work in the shadow archive.
  

Portico
Portico is an e-journal archive launched in 2005 with start up support from JSTOR, Ithaka, the Library of Congress and the Andrew W. Mellon Foundation.  Its mission is the preservation of scholarly electronic journals to ensure their continued availability to scholars and researchers.  Its primary funding on an ongoing basis will come from annual contributions from publishers and from libraries, but it expects some continuing support from government agencies and charitable foundations.

Many of the larger journal publishers are working with Portico, as is an impressive list of libraries.

Portico ingests the source files of a publisher’s electronic journal articles, converts them to an archival format and commits to future content migrations as technology changes.  Portico’s focus is preservation rather than current access.  Portico is considered a “dim” archive.  It does not provide ongoing access to users, but it allows each library to name up to four staff members who are given secure access to the archive for verification and testing purposes.

Portico can deliver archival versions of journals to participating institutions when a “trigger event” occurs.  Trigger events include (1) the publisher is no longer in business, or no longer in the business of publishing or providing access to previously published issues of scholarly journals; (2)  the publisher has stopped publishing and is no longer providing access to the journal and its back issues; (3)  the publisher stops offering or providing access to some or all of the back issues of the journal for a period longer than 90 days; or (4) the publisher experiences a catastrophic failure for a period of longer than 90 days due to technical difficulties, business interruption, bankruptcy or business failure.

Publishers may (but are not required to) use Portico as a means of fulfilling perpetual access commitments.  If the publisher uses this option, former purchasers and subscribers to the publisher’s electronic content can request a copy of that content from Portico.  Upon verification, Portico will deliver an archival version of the content (but does not itself provide online access).

Concerning removal of material from the archive, Portico’s agreement with publishers states:

In the event of a dispute with respect to any Publication or portion thereof, or the Archival Version thereof, Portico shall have discretion to suspend Delivery of the Archival Version, remove such Archival Version from its archive and otherwise take such action as it deems necessary to comply with applicable law.  If Licensor receives a written claim by a third party that a Publication or portion thereof infringes the copyrights, trade secrets or other proprietary rights of such third party and determines in good faith upon the advice of counsel that the continued Delivery of such Publication by Portico exposes Licensor to Damages. . ., it shall so notify Portico in writing and Portico agrees to suspend Delivery of such Publication until (A) such dispute has been resolved, (B) such third party has agreed to hold Licensor harmless from any Damages in connection with such Delivery by Portico, or (C) Portico agrees in writing to indemnify Licensor against any such Damages . . . .

Portico’s contract with libraries states:

. . . Licensee agrees to notify Portico of any infringement, libel, or other claim pertaining to any Materials of which Licensee becomes aware.  Upon such notification or if Portico learns of such a claim from another source, Portico may suspend availability of such Materials or remove such Materials from the Archive pending the resolution of such claim.

Portico works with publishers to develop a “profile” for the publisher’s content so that they know when they get a substantive correction.  Their preference is to receive a statement of retraction or updated article recognizable as such in machine readable form so that the system can create a link between the original version and the update.  It does not remove the original version.  Once Portico develops that publisher profile, an update that did not comport with the protocol established for corrections or retractions would be identified in system reports, causing Portico to investigate and, if necessary, to go to the publisher.  Portico’s philosophy is that its long-term preservation goal is more likely to be met if there are checks at the point of ingest.

PubMed Central


PubMed Central (“PMC”) is a free digital archive of biomedical and life sciences research journal literature.  It is managed by the National Library of Medicine (NLM) in the National Institutes of Health (NIH).  Participation by publishers is voluntary but only journals that qualify based on the scientific quality of the journal and the technical quality of their digital files can be included.  It includes only peer-reviewed research.  PMC has been designated as the repository for research funded by NIH Public Access and Wellcome Trust Open Access.
PMC opened in 2000.  It was developed in response to the trend toward publishing exclusively online, with the goal of permanently preserving the e-journal literature, and improving access to biomedical information.   Some publishers deposit their content in PMC immediately.  Others, however, wait for a time in order to avoid adversely affecting their own market.  PMC strongly encourages deposit of full articles within one year of publication and other editorial content within three years.

NLM’s contracts with publishers, called participation agreements, commit it to archive the content provided by the publisher and make that content freely available to the publisher and PMC users, whether or not the agreement is still in effect.  NLM is also permitted to provide publishers’ content to certain authorized international archives (“PMCI archives”) that are required to comply with the terms of the agreement between NLM and the publisher.  Publishers give NLM a nonexclusive license to use their content in accordance with the agreement.  They may specify whether articles are to be made available to the public immediately upon deposit or at a specified date after publication, although NLM staff and its contractors have access from the time of deposit to ensure the integrity and accuracy of the files. Participation agreements include the following provision:
  

The Participant may, at any time, request NLM to prevent access via PMC to an item in the Participant’s Content that the Participant reasonably believes to be illegal or an infringement of any person’s rights.  In order to maintain the historical record, in keeping with international library guidelines, including those published jointly by the International Federation of Library Associations and Institutions (IFLA) and the International Publishers’ Association (IPA), NLM shall retain the subject item in its internal PMC archive, but prevent access to it via the public PMC online system and withdraw it from any PMCI archive to which it was distributed previously.  PMC users will be able to see a citation (title, author, journal source data) for the subject item.  In lieu of the full content of the item, a user will see a notice indicating that, for legal reasons, the publisher has withdrawn permission to display the item in PMC, and that a copy of the item may be available from the journal publisher or from NLM, upon request, under certain conditions.

According to NLM representatives, this provision was included to induce publishers to deposit their articles, since PMC participation is voluntary and access is free.  They have not encountered any problems, however.
  

NLM does not have a posted retraction policy for PMC.  Its standards for PubMed (its citations database, discussed below) recognize that articles may be retracted or withdrawn for a variety of reasons, including “honest error, scientific misconduct or plagiarism.” 
   When it receives an appropriate retraction notice, NLM does not remove the citation for a retracted article, but updates its database to indicate the retraction.  If they receive a retraction notice with respect to an article they have in full text in PMC (which “happens periodically”), they will not pull the article, but will include the retraction notice.  They have not encountered any problems with publishers requesting removal, though they did recall an instance in which one journal reprinted the article of another without authorization.  It was ultimately resolved with a retraction notice filed by the second journal to accompany its article, but the article was not removed.
 

NLM reports an increasing number of citations (currently, 38) to withdrawn articles in their PubMed database.  (They use the term “withdrawn” as we have been using the term “removed.”)   PubMed is a freely accessible online database of biomedical journal citations and abstracts (as opposed to full text articles).  Citations to “withdrawn” articles occur primarily with respect to “Ahead of Print” articles that are published on a journal’s website and subsequently removed for reasons such as plagiarism, copyright infringements, or duplicate publication in another journal.  The citations to such articles are not removed from PubMed, but modified with a notice sent to PubMed by the publisher to indicate they were removed.  The number of occurrences for AOP article removals likely reflects the fact that different publishers post articles at different stages of the editorial process, and in some cases that may be before peer review has been completed.  Still, the number of citations to removed articles is only a very small fraction of the database.

LOCKSS/CLOCKSS

LOCKSS stands for Lots of Copies Keep Stuff Safe.  LOCKSS was designed to give libraries a simple and sustainable means to archive their electronic journals locally.  Libraries that participate in the LOCKSS system configure a local computer with the LOCKSS software.  They can then archive any journal title for which (a) the publisher has granted permission, (b) the publishing platform is supported by LOCKSS, and (c) a “critical mass of libraries” agree to archive the title.  

The archiving is done through a regular web crawl of the publisher’s site.  LOCKSS continuously checks the integrity of the archived content against that in LOCKSS archives (or “boxes”) maintained by other libraries – thus the need for a “critical mass of libraries” for a given title – and will resolve inconsistencies and restore damaged content in a participant’s box.  

Users can access journal content stored in the LOCKSS box whenever the publisher’s site is unavailable (e.g., the subscription is cancelled or the publisher’s server is down).  Libraries can configure the server to provide that access automatically, even when the publisher’s site is down temporarily, but the libraries with which we spoke had not done so.  

LOCKSS Agreements

There are two parts to a publisher’s agreement to allow its content to be archived through LOCKSS.  First, participating publishers must signify their permission for the LOCKSS software to crawl their website and collect and copy data.  This is done by means of a “publisher manifest” page on the publisher’s site that includes a permission statement and the url of the journals that may be archived through LOCKSS. (Some publishers allow only some of their journals to be archived.)  Additional publisher manifests are needed for each archival unit (often a volume of a publication) for which permission is granted. 

Second, publishers must authorize use of LOCKSS in their subscription agreements with libraries.  Because LOCKSS does not merely archive, but also makes the archived material available to other LOCKSS participants, the permission must reflect that.  LOCKSS suggests the following language:

Publisher acknowledges that Licensee participates in the LOCKSS system for archiving digitized publications. Licensee may perpetually use the LOCKSS system to archive and restore the Licensed Materials, so long as Licensee's use is otherwise consistent with this Agreement. Publisher further acknowledges and agrees that, for the purpose of repairing damage to or loss of another LOCKSS system's copy of Licensed Materials, Licensee's LOCKSS system may make Licensed Materials available to that other LOCKSS system provided that the other LOCKSS system had previously proven to Licensee's system that it had the same Licensed Materials.
 

[edit]

How LOCKSS deals with articles removed by the publisher.  

Once something is copied into a LOCKSS box, we understand that it may not be removed, even if the publisher decides to leave the program.  Thus, removed articles should be in the LOCKSS box.  However, the inability to get a particular article from the publisher’s website does not appear to be an event that would automatically trigger user access to the LOCKSS archive (even if the library does opt to configure the system to kick in automatically whenever the publisher’s site is unavailable.  Presumably the individual user would have to request access from a librarian.  It’s unclear how information about the article in the archive would be displayed: LOCKSS says that  “Content served from a LOCKSS appliance will look exactly the same as content served from the publisher” except that content such as ads which normally change when the user presses the browser reload button will remain static.
  But presumably it cannot look precisely the same if the LOCKSS archive contains material the publisher’s site has removed.
We were unable to discover exactly how LOCKSS would work in connection with removed articles, perhaps because removals are rare and, in fact, most libraries do not archive for the isolated removed article, but to ensure that they will not lose access to subscription content when the subscription is cancelled or the publisher goes under.  But access to the LOCKSS box for removed articles raises another issue:  one of the tenets of LOCKSS use is that “Users of content in the LOCKSS appliances are bound by the same legal agreements as the original subscription.”
  Assuming the agreement provides that the publisher can remove things from the Licensed Material, then the library no longer has a license for use of the vanished article.  Of course, the inquiry does not end there and it will be pursued further below.

CLOCKSS (“Controlled LOCKSS”) is an initiative that includes seven libraries and eleven publishers that are attempting to establish a large-scale closed repository for e-journals.  CLOCKSS is a private LOCKSS network that collects materials and maintains them in a dark archive that will be available only if a publisher’s content remains unavailable online for six months after a trigger event.  CLOCKSS will be in its development phase through 2007.

8.2   Structuring Archives To Avoid Removal of Documents 

E-journal archiving is still in its infancy.  We have provided some examples of e-journal archives, but we take no position on whether one approach is preferable to another.   We consider below how various approaches to e-journal archives could address the issue of document removal.  

Archives with no right to retain removed material.   These archives must comply with depositors’ removal requests, pursuant to agreements with publishers that may be necessary to enlist their voluntary cooperation.  

*  Wherever possible, contracts with publishers should provide for (i) removal of material to a restricted archive, inaccessible to the general public, rather than complete removal from the archive, and (ii) periodic consultation with the publisher as to the continued necessity for maintaining the material in a restricted archive.  

*  The archives should implement systems for periodic review of material in the  restricted archive to determine if the relevant circumstances have changed, and consult the publisher as necessary.  

*  Ingest procedures should identify removals so that they can be monitored and followed up if necessary, particularly if it becomes apparent that some publishers are removing with greater frequency.  In some cases, publishers themselves may not be aware of these trends.   Even though an archives may not be able to compel retention, it may have influence over a publisher’s practices.  

Archives with a limited right to maintain and make available removed material.  Publishers are reluctant to restrict their ability to avoid suits or minimize damages through takedown.  However, the potential risk that an archives faces may be different from that of a publisher, and ideally the decision on whether to remove material from public access should be made independently. The Portico agreement demonstrates a useful approach to this conundrum.  

*  The agreement should limit the circumstances under which a publisher can request removal to legal claims, and require the publisher first to consult with counsel.  It should require the parties to consult on removals, but permit the archives to assess the legal threat and make a decision about takedown independent of the publisher.  

 As the Portico agreement demonstrates, the price of the right to resist removal may be an obligation to indemnify the publisher for liability from the archives’ further use.  However, if the archives has independently assessed the threat of liability and concluded that it is small, the risk of having to indemnify the publisher is correspondingly small.  Also, with time and experience with digital archives, publishers’ concerns over potential liability stemming from archives’ use could diminish.

*  If  the archives has an independent right to assess liability and retain the document, it has to know when the publisher takes things down.   This notification might come from the publisher, but in order for removals not to fall through the cracks, ingest procedures should be structured to report a document that effects removal so that it can be followed up.  No automatic process should be permitted to effect a removal. 

*  Wherever possible, contracts with publishers should provide for (i) removal of material to a restricted archive, inaccessible to the general public, rather than complete removal from the archive, and (ii) periodic consultation with the publisher as to the continued necessity for maintaining the material in a restricted archive.  

*  The archives should implement systems for periodic review of material in the  restricted archive to determine if the relevant circumstances have changed, and consult the publisher as necessary.  

*  A risk analysis may change over time.  For example, if a person who was defamed dies, it would likely be possible to make a defamatory article more widely available.  In the unlikely situation where an archives has decided against placing offending material in a restricted area despite the publisher’s removal request, the archives  should review its decision periodically in case the legal or factual circumstances change.  An archive may have minimal risk when it’s providing minimal public access to the material, e.g., where it is designed to protect against a catastrophic event or business failure but allows no current use, or is subject to a “moving wall” approach to public access, but when access is expanded, the risk may expand as well.   

Archives that automatically ingest material and without removing previously ingested content.   This is how we understand LOCKSS to work, and if our understanding is accurate, any article that the publisher has removed would remain in the LOCKSS box.  While we did not talk to anyone who had accessed a LOCKSS box to obtain a publisher-removed article, we assume for the sake of this discussion that technically, it could be done.  

In general, keeping infringing articles in the LOCKSS archive appears to create little risk as long as the material remains dark.  However, when the host library accesses a LOCKSS archive and provides public access to removed material, the risk increases and may depend on the nature of the material and the circumstances under which it is made available.   In general, providing more limited access (e.g., to scholars and researchers on site) is less likely to result in liability.  It would be wise – assuming this is not an integral feature of LOCKSS –  to configure the box to segregate removed material so that access is not automatic, and librarian intervention is required to obtain removed articles.   That way, the library could evaluate the situation and determine whether and how it should make the material available.  

The implications for the subscription agreement of going into the box specifically to copy and make removed material available for use are unclear.  If LOCKSS allows use of the licensed content only to the extent permitted by the agreement, and under the terms of the agreement the removal notice effectively removes an article from the licensed content, then use of that material is not authorized by the agreement.  It may be that the publisher had no right to authorize its use, or lost that right, which is why it was removed.     This does not seem to be something that either publishers or libraries have given much attention to, perhaps because removed articles are rare, and this scenario is not the principal reason libraries use LOCKSS.

  8.3  E-journal Archives and  Mandatory Deposit 

The digital archives discussed in this section involve voluntary participation by the right holders.   However, national electronic archives based on legal or mandatory deposit laws are on the horizon.  Germany recently passed a law instituting a legal deposit scheme and other countries are developing electronic repositories.
  

Right holders of works published in the United States are required by Section 407 of the Copyright Act to deposit two complete copies of the best edition for the Library of Congress, unless exempted from this requirement by regulation.  So far, e-journals have been exempt.  The Library is not required to preserve – or even retain – the materials it receives through mandatory deposit, but our understanding is that it will not institute mandatory deposit until it develops the necessary infrastructure to ingest, maintain and preserve e-journals.   That process is under development, but will likely occur in the next few years.   

A legal deposit e-journal archive could protect against the “vanishing articles” problem: the Library would not be subject to the subscription agreements that permit publishers to remove materials.  But developing the e-journal archive will require ongoing cooperation from publishers for political and logistical reasons.  On the political front, both the law and the regulations will likely have to be changed before this effort can be fully implemented.  Section 407 was drafted before digital technology; it allows the Library to demand copies of published works but gives it no rights to put them on a network for public distribution, performance or display.  Certainly the law should permit the Library to make reasonable use of the electronic materials it receives through mandatory deposit, but publishers are unlikely to acquiesce in changes to the law to permit access beyond the Library premises and it’s doubtful that the Library would expect to be able to do so, because of the potential adverse effects on the market.
  On the logistical front, after discussions concerning  ingest procedures with representatives from JSTOR, Portico, e-Depot and the Canada Institute for Scientific and Technical Information (CISTI), it is apparent that creating ingest procedures for an archive of this nature is a formidable task that will require cooperation from publishers and ongoing involvement from publishers when problems arise or formats change.  Our focus in this report has been on ensuring that articles are not completely removed, but it is at least as important to ensure that ingest procedures respond to and link retraction notices with original articles, since retraction is the more common, and preferred, means of handling problems. 

In short, if it’s going to work, it will require something more from depositors than just dropping two copies in the mail, so getting the archive off the ground will likely entail some give-and-take with publishers.  It is not surprising that the e-journal archives developed to date, even those by national libraries, have developed through agreements with publishers.
  

9.0  Other Challenges to the Integrity of the Scholarly Record
In the course of our inquiries, a number of librarians offered the view that document removal – particularly where the larger, established STM publishers are concerned – is not their major concern, and that the integrity of the scholarly record currently faces other significant challenges.  Many of the people we spoke to raised issues in addition to  document removal by publishers.  Those issues are outside the scope of our report, but we describe briefly those most frequently mentioned.  
(1)  The ephemeral nature of links to web content (a phenomenon sometimes called “link rot”).
  Often the internet address for material cited in a scholarly article is no longer valid.  In some cases the cited article has merely been removed; in others, it has been taken down.  Sometimes this happens so quickly that the cites are outdated even before formal publication.  Someone searching for the cited material can occasionally find it through the Internet Archive’s “Wayback Machine,” but it is not always available there. 
Some universities are attempting to address this problem by putting articles by university authors in university repositories with persistent identifiers.  That will solve the problem with respect to citations to material by their authors, but not to citations by their authors to the works of others, until persistent identifiers are widely used or another solution is developed.

 
(2)  The existence of numerous different versions of an article available on the Internet.  It is increasingly common for a work to be available on the internet in several versions. It may be available on a pre-print server, on a publisher’s site, on a free access site such as PubMed, on the author’s personal site and/or that of her institution.  Sometimes the versions differ only in format, but on other occasions they can differ in substance, such as when changes occur between the prepublication version and the published version.  The differences are not always readily apparent.  Among the things that concern librarians and publishers are how to ensure that people are referring to the same version of an article, and how to ensure that when an author updates a published, peer-reviewed article, it is apparent that the updated version contains material that was not subject to peer review.  NISO has an ongoing effort to develop a policy on journal article version control. 
  

This issue has implications for article retraction or removal as well.  Whose responsibility is it to see that retraction notices are submitted to these various repositories when such notices are necessary?  The publisher generally takes the responsibility for sites it has supplied, but the authors may have sent it to other repositories.  Depending on the circumstances for the retraction, it may not be realistic to expect authors to provide those notices.

(3)  The disappearance of documents from government websites. Increasingly, government material is made available exclusively online, and once it is taken down it is no longer available.  Removal can sometimes occur for reasons of national security or politics.
   But sometimes it is simply because of the misguided notion that only the latest material is of use.  California Digital Library (CDL) representatives mentioned a recent proposal in California to require state agencies to keep their websites “up-to-date” because when people do web searches it “looks bad” if they find older information.  But that “older information,” like last year’s state budget analysis, can be useful.  Website preservation initiatives are being developed to address this issue, such as CDL’s project in conjunction with the Library of Congress’s National Digital Information Infrastructure and Preservation Program (NDIIPP) initiative to develop an archive of government and political web content.
(4)  Digital preservation of datasets.  The data underlying a scientific, technical or social science article can be valuable to other researchers in the same field, and some organizations are starting to require that the data underlying projects that they fund be made publicly available.  The data is not typically part of the resulting journal article or made available by the publisher; in other words, it does not make its way into e-journal archives.   Sometime the data resides on a PC in the researcher’s office; if the hard drive crashes or the researcher moves on, it is effectively lost.  Universities and professional organizations are beginning to address the need to preserve data and make it available.  A number of universities are developing or have recently developed institutional preservation repositories for the preservation of data, among other things.   
10.0  Recommendations
The goal of this project was to try to find ways to preserve the scholarly record and avoid removal of documents from archives.  There is no single answer to the problem of removal of documents from archives, but we believe that there are ways to reduce the risk that documents will be “digitally erased from the mind of man.”  

(1)  Encourage the development of not-for-profit third party archives.   Publishers should and likely will maintain their own archives, and they have a critical role to play in ensuring comprehensive digital preservation. But publishers can sometimes be vulnerable to risks that a third party archives does not face.  Publishers are likely to be the first line of defense in a legal action, and removing the archives from publisher control will reduce the risk that an article can be permanently removed pursuant to a settlement agreement or a court order.  Archives are generally not immune from suits based on claims that publications they are distributing violate third party rights, but the nature and extent of the risk they face differs from that of the publisher.  

(2)  Encourage the development of standard terminology and best practices for the treatment of corrections, retractions and removals.  Use of the terms “replacement” and “correction” can be ambiguous; “removal” and “withdrawal” can be used interchangeably; and “retraction” – though usually used for an article that the publisher disavows but which remains available accompanied by a notice – sometimes refers to removed articles.  Encourage practices to ensure that someone cannot access a retracted article without being made aware of the retraction, and that in those cases where removal is necessary, a listing for the item removed, with an appropriate designation, remains in the catalog. 

(3) Publisher guidelines that address removals and retractions have been constructive, but ultimately the decision whether to remove a work from public access is a judgment call on publisher’s part.  The guidelines should address appropriate internal controls, e.g., removal decisions should be made only by senior editorial staff, and only in consultation with counsel.  Such an undertaking could encourage appropriate and consistent standards for removal, and publishers who implement such controls are better able to detect trends.
(4)  Archives’ agreements with publishers should narrowly limit the circumstances in which publishers can request removal to those in which a publisher has determined, after consultation with counsel, that there is a genuine risk of liability.  

(5)  Archives’ agreements with publishers should allow the archives to determine independently whether or not to remove material upon request by the publisher.  Even if the archives is obligated to indemnify the publisher if its continued use of the article causes harm to the publisher, the archives will be able to assess the risk when the situation arises.  Such an undertaking further protects against the possibility that removal from an archives might be required – pursuant to a settlement or a court order – based on publisher control.  

(6)  Archives should create a restricted area, inaccessible to the public, in which to maintain any material it “removes” based on a publisher’s request or its own liability assessment.  An archives should not agree to completely remove any material unless under direct court order to do so.  

(7) Material removed from public access should remain listed in the archives catalog, with an appropriate notation.  

(8)  Material in the restricted area of an archives should be reviewed periodically, in cooperation with the publisher, to determine whether the circumstances warranting removal have changed.  For example, our Singapore consultants report that globalization and access to a wider range of content will lead to liberalization of the country’s censorship laws.  There may be material that is currently off-limits that can be made publicly available in the foreseeable future.
(9) Archives and libraries should require publishers to provide notice to them when they remove articles.  Minor corrections are commonly made, retractions very occasionally.   But complete removal of material is – or should be – sufficiently rare that notice can be required.  Archive ingest procedures should provide for an exception report when material is retracted or removed.  

(10)  Any pattern of removals that is detected should be brought to the attention of the publisher and the public.  Concerns raised by librarians and scholars had an important role in the decision of Elsevier and other STM publishers to reexamine their practices and develop guidelines.  As one publisher representative told us “We’re very careful about removal.  We don’t want to find our name all over the Liblicense discussion group.”

(11)  The scholarly community should monitor and, where appropriate, participate in litigation (by means of amicus curiae briefs) and administrative proceedings such as rulemakings that bear on issues relevant to libraries and archives.   
(12)   Concerns about the integrity of digital databases and archives beyond the STM community should be addressed.  The STM community – scholars, libraries and publishers –  is further along in developing third-party digital archives and addressing integrity issues than is the broader community.  But there are many other types of publications – including popular media – that provide important source material for scholars and researchers, and need to be part of a comprehensive preservation initiative. 

(13)  Changes in the law should be made to facilitate digital archiving.   Most e-journal archiving occurs pursuant to agreement, so limitations in the copyright law do not restrict their activities.  However, digital preservation is still in its infancy, and this model may not be realistic for other types of content.  The recommendations below are made with an eye to the deficiencies in the laws of the US and other countries that have not yet addressed digital preservation issues.
We recommend:
a.   An exception to copyright law to allow libraries and archives qualified for digital preservation to copy and preserve publicly available web content.  The migration of important content in the government and the private sector to the web, and the ephemeral nature of web content, suggest that it is imperative to preserve this material.
b.  An amendment to copyright law to ensure that digital archives are not precluded from taking advantage of the exceptions generally applicable to libraries and archives – in other words, to recognize digital archives as archives.  We have no “one size fits all” definition for digital archives, since the definition of “archives” varies from country to country, but believe they should be described in functional terms.

c.  An exception to copyright law to allow libraries and archives qualified for digital preservation to make digital preservation copies of at risk works and maintain them in a secure digital repository.
d.  Explicit authority for libraries and archives to use outside contractors in the performance of their preservation activities.  Among other things, this would enable joint preservation efforts among libraries and archives.
e.  Elimination of meaningless limits on the number of copies that a library and archives can make in the context of digital preservation and replacement activities, such as the three-copy limit in US law.  
(14)  Other changes in the law may be necessary in the future, but it may be wiser to wait and see where genuine issues arise.  We do not intend to suggest that there are no other changes to the laws that could benefit archives.  But legislative change – particularly on controversial issues – sometimes leads to unintended and undesirable consequences and has to be approached with caution.
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�   There is, however, a distinction between copyright infringement and plagiarism.  Plagiarism is generally considered to be the unacknowledged use of another’s ideas or writings.  In this context, copyright infringement is the unauthorized (and unprivileged) copying of another’s original work.  Copyright does not protect ideas or hypotheses, however, so one can be a plagiarist without being an infringer.  On the other hand, one can be a copyright infringer without plagiarizing, where the source is acknowledged but so much of it is taken that there is a violation of the copyright law.  We have addressed both copyright infringement and plagiarism in a single category as it is often not possible to determine from reported incidents whether one or the other or both are involved.


�   Approximately thirty articles were removed from ScienceDirect between 2000 and 2002.  See Andrea L. Foster, Elsevier’s vanishing act, Chron. Higher Educ., january 10, 2003, at A27, available at <� HYPERLINK "http://chronicle.com/free/v49/i18/18a02701.htm" ��http://chronicle.com/free/v49/i18/18a02701.htm�>.  
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�   Peter Monaghan, A Journal Article Is Expunged and Its Authors Cry Foul, Chron. Higher Educ., December 8, 2000, at A14, available at
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�   Robin Pogrebin & Felicity Barringer, CNN Retracts Report that U.S. Used Nerve Gas, N.Y. Times, July 3, 1998, at A1.
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�   “Wired News Writer Faked Info,” Wired News, Aug. 9, 2006, available at <� HYPERLINK "http://www.wired.com/techbiz/media/news/2006/08/71562" ��http://www.wired.com/techbiz/media/news/2006/08/71562�>.
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�   An apology to Chiquita, The Cincinnati Enquirer, June 28, 1998, available at <� HYPERLINK "http://www.enquirer.com/editions/1998/06/28/loc_chiquita28.html" ��http://www.enquirer.com/editions/1998/06/28/loc_chiquita28.html�>.
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�  Andrea L. Foster, Elsevier’s vanishing act, Chronicle of Higher Education, january 10, 2003, at A27, available at <� HYPERLINK "http://chronicle.com/free/v49/i18/18a02701.htm" ��http://chronicle.com/free/v49/i18/18a02701.htm�>.  


�   See Susan Nevelow Mart, Let the People Know the Facts:  Can Government Information Removed from the Internet Be Reclaimed,  98 Law Library J. 7, 14-21 (2006), available at <� HYPERLINK "http://ssrn.com/abstract=777045" ��http://ssrn.com/abstract=777045�>.  See generally Access to Government Information Post September 11, OMB Watch, <� HYPERLINK "http://www.ombwatch.org/article/articleview/213/1/1/" ��http://www.ombwatch.org/article/articleview/213/1/1/�>.  Government publications received through the Federal Depository Library Program remain the property of the government and may be ordered withdrawn, returned, or destroyed by Superintendent of Documents.  See Instructions to Depository Libraries Revised 2000, Chapter 4, Sections A and C, available at <� HYPERLINK "http://www.access.gpo.gov/su_docs/fdlp/pubs/instructions/in_ch4.html" ��http://www.access.gpo.gov/su_docs/fdlp/pubs/instructions/in_ch4.html�>.


�   Marylaine Block, Disappearing Data, 161 EX LIBRIS (Dec. 6, 2002),                  <� HYPERLINK "http://marylaine.com/exlibris/xlib161.html" ��http://marylaine.com/exlibris/xlib161.html�>.


�   E.g., Michael J. Sniffen, Study: Federal sites offer little data for potential terrorists, USA TODAY, May 10, 2004 available at <� HYPERLINK "http://www.usatoday.com/tech/webguide/internetlife/2004-05-10-fed-sites-ok_x.htm" ��http://www.usatoday.com/tech/webguide/internetlife/2004-05-10-fed-sites-ok_x.htm�>. 


�   Carol Tenopir, Disappearing Databases, LIBRARY JOURNAL (Dec. 15, 2002), available at <� HYPERLINK "http://www.libraryjournal.com/index.asp?layout=articlePrint&articleID=CA263185" ��http://www.libraryjournal.com/index.asp?layout=articlePrint&articleID=CA263185�>.  


�   Bruce Abbott, Western Journal of Medicine archived content has disappeared, April 29, 2004. Message posted to LIBLICENSE-L electronic discussion list. <� HYPERLINK "http://www.library.yale.edu/~llicense/ListArchives/0404/msg00125.html" ��http://www.library.yale.edu/~llicense/ListArchives/0404/msg00125.html�>.


�   Bruce Abbott, FW: Western Journal of Medicine, April 29, 2004. Message posted to LIBLICENSE-L electronic discussion list. <� HYPERLINK "http://www.library.yale.edu/~llicense/ListArchives/0404/msg00130.html" ��http://www.library.yale.edu/~llicense/ListArchives/0404/msg00130.html�>


�  Cambridge Advanced Learners Dictionary; available at <� HYPERLINK "http://dictionary.cambridge.org/define.asp?key=3877&dict=CALD" ��http://dictionary.cambridge.org/define.asp?key=3877&dict=CALD�>.


�   Reitz, Joan, ODLIS, Online Dictionary for Library and Information Science, available at,  � HYPERLINK "http://lu.com/odlis/index.cfm" ��http://lu.com/odlis/index.cfm�>.


�  Can. Rep. at C-I-6.  Appendices B-F represent the reports for Australia, Canada, France, the UK and Singapore.  Each country’s reports have been numbered separately within the Section so that Can. Rep. C-I-6 refers to Appendix C, Document I (in this case, the Phase I report), page 6.


�  Can. Rep. at C-I-7,  citing Jean E. Dryden, Chair of the Copyright Committee of the Bureau of Canadian Archivists, in Unpublished Works in Archives, Copyright & New Media Law Newsletter, Summer 1998 (Vol. 2, Issue 2),  ¶ 2.  As discussed above, the term “archives” appears to be evolving, and the definitions in Canadian law do not limit “archives” to collections that are predominantly unpublished works.


�  Id.,, citing Libraries and Archives Canada, <� HYPERLINK "http://www.lac-bac.gc.ca/04/0416_e.html" ��http://www.lac-bac.gc.ca/04/0416_e.html�>.


�  Canadian laws dealing primarily with public archives (e.g., National Archives of Canada Act), provide an indirect definition of archives by defining the “objects,” “functions” or “purposes” of specific archives (often these Acts define “archives” to identify the specific archive referred to by the Act).  Can. Rep. at C-I- 2-5.  Frequently mentioned objects and functions include: “the preservation of documents of public importance (for social, political or cultural reasons), the facilitation of access to these documents, their management, and support for archival communities and their activities.”  Canada’s Foreign Missions and International Organizations Act sets forth a more concrete and technical definition of “archives,” describing the specific types of documents and materials contained in “consular archives.” Can. Rep. at 5.


�  This understanding is based on interviews and conversations with traditional archivists conducted by Robert Burell and Allison Coleman while researching for their book Copyright Exceptions:  The Digital Impact (Cambridge University Press, 2005).  UK Rep. at E-I- 5-6. 


�   The American Bar Association’s Legal Technology Resource Center attempted to create a working definition for “digital library” as part of a study it conducted in February 2002 concerning digital libraries in law firms. The resulting definition of “digital library” is a library with an entirely electronic (Internet-based, CD and DVD, and software-accessible) collection and a physical location from which information professionals can provide services virtually and in person.  Reach, et al., Feasibility and Viability of the Digital Library in a Private Law Firm, 95 Law Libr. J. 36 (Summer 2003).


�   While archives can be maintained by corporations or other profit-making institutions for internal business needs, our focus here is on collections maintained not-for-profit.


�  United States copyright law is contained in Title 17 of the United States Code.  Statutory references to U.S. law in this report will be to Title 17, unless otherwise noted.


�   Although the current term of copyright protection is life of the author plus seventy years, certain works, such as works made for hire and works first published prior to January 1, 1978, have different terms of protection.  §§ 302(c), 304.


�   The donor frequently does not own the rights and therefore cannot convey them.  For example, the copyright in letters is owned by the writer, not the recipient, though the recipient owns the physical copies.  Even when the donor owns the rights, they are transferred to the library or archives only if the gift includes a license or assignment.


�   §101.


�   §§106(6), 114.


�   §101.


�   E.g., Playboy Enters., Inc. v. Frena, 839 F. Supp. 1552 (M.D. Fla. 1993); Playboy Enters., Inc. v. Webbworld, Inc., 991 F. Supp. 543 (N.D. Tex. 1997), aff’d without opinion, 168 F.3d 486 (5th Cir. 1999).    See Perfect 10, Inc. v. Amazon.com, Inc., 2007 WL 1428632 (9th Cir. May 16, 2007).


�   §115.  Technically, copies of sound recordings are referred to as “phonorecords” under the Copyright Act §101 but for simplicity we refer to copies and phonorecords collectively as “copies.”


�     §109(a).


�   118 F.3d 199 (4th Cir. 1997).


�   §107.   Fees for photocopying journal articles are properly considered as part of the “potential market” for the copyrighted work (rather than just sales of complete journal issues).   See American Geophysical Union v. Texaco, Inc., 60 F.3d 913, 931 (2d  Cir. 1994) (narrowly limiting libraries’ copying privileges in §108 suggests Congress viewed journal publishers as having the right to restrict photocopying).


�  The one exception is a “work made for hire.”  Works made for hire are works created by employees in the course of their employment, in which case the employer is deemed by law to be the author, and certain types of commissioned works, provided that the parties agree in writing that the work will be a work made for hire owned by the commissioning party.  §§ 101, 201(a), (b)


�   E.g., § 104A (restored copyrights in certain foreign works);  § 203 (termination of transfers and licenses); § 304  (rights during renewal term).


�   Contributions by staff writers and artists are not at issue since their works are usually “works made for hire” in which the employer owns the copyright.


�  533 U.S. 483 (2001).


�  Section 201(c) of the Copyright Act provides:  “Copyright in each separate contribution to a collective work is distinct from copyright in the collective work as a whole, and vests initially in the author of the contribution.  In the absence of an express transfer of the copyright or of any rights under it, the owner of copyright in the collective work is presumed to have acquired only the privilege of reproducing and distributing the contribution as part of that particular collective work, any revision of that collective work, and any later collective work in the same series.”


�   409 F.3d 26 (2d Cir. 2005).


�   An unpublished work must have been registered before the infringement begins; a published work, within three months of publication or before the infringement begins.  § 412.


�   § 504 (c).


�   § 504 (c)(2).


�   § 502.


�   See, e.g., A & M Records, Inc. v. Napster, Inc., 2001 U.S. Dist. Lexis 2186 (N.D. Cal. Mar. 5, 2001) (preliminary injunction order after remand from the Ninth Circuit Court of Appeals); Religious Technology Center v. Netcom OnLine Communication Serv., Inc., 923 F. Supp. 1231, 1265-66 (N.D. Cal. 1995) (preliminary injunction order).


�  § 503.


�   E.g., CyberMedia Inc. v. Symantec Corp., 19 F. Supp. 2d 1070, 1079 (N.D. Cal. 1998).  


�   See 4 Melville Nimmer & David Nimmer,  Nimmer on Copyright § 14.07[C] at 14-166 (2006). 


�   §§ 505, 412


�   § 512.


�   Concerning the commercial aspect of archives, the legislative history of § 108 states that:  


a purely commercial enterprise could not establish a collection of copyrighted works, call itself a library or archive, and engage in for-profit reproduction and distribution of photocopies.  Similarly, it would not be possible for a non-profit institution, by means of contractual arrangements with a commercial copying enterprise, to authorize the enterprise to carry out copying and distribution functions that would be exempt if conducted by the non-profit institution itself. 


H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 74 (1976).


�  Association of American Medical Colleges v. Carey, 728 F.Supp. 873 (N.D.N.Y. 1990), rev’d, Association of American Medical Colleges v. Cuomo, 928 F.2d 519 (2d Cir.), cert. denied, 502 U.S. 862 (1991), involved New York’s Standardized Testing Act (“STA”), which required, among other things, copyrighted medical college admission tests be disclosed and placed in a state “archive” over the objection of the Association of American Medical Colleges (AAMC), the copyright owner.  AAMC sued, alleging that federal copyright law preempted the STA.  New York argued, inter alia, that the STA was consistent with federal copyright law since it was amended to designate the State Education Department as an “archive” for retention and copying of standardized tests, and therefore its activities were permissible under § 108.  The district court disagreed, concluding § 108 applied to unpublished works only if they were properly in possession of the archive in first place. The Court of Appeals reversed and remanded the case to the district court on other grounds. Apparently the ruling on §108 was not raised in the appeal. 


�   § 108(c)(2).


�   Recommendation of the Register of Copyrights in RM 2002-4; Rulemaking on Exemptions from the Prohibition on Circumvention of Copyright Protection Systems for Access Control Technologies (Oct. 27, 2003) at 63.


�   Digital Millennium Copyright Act of 1998, Pub. L. No. 105-304, 112 Stat. 2860, 2889.


�   S. Rep. No. 105-190, 105th Cong., 2d Sess. 61-62 (1998).


�   H.R. Rep. No.  94-1476, 94th Cong., 2d Sess. 77 (1976). 


�   § 108(h).  Prof. Laura Gasaway posits that as the library’s purpose for reproduction, distribution, performance or display is not limited to preservation, but also includes scholarship and research, this Section can “presumably . . . serve as a collection building Section” for  works that meet its requirements. Laura N. Gasaway, America’s Cultural Record:  A Thing of the Past?, 40 Hous L. Rev. 643, 661 (2003).


�   §§ 108 (d),(e).  These exemptions encompass “isolated and unrelated reproduction and distribution of a single copy . . . of the same material on separate occasions.”  However, they do not apply when a library or archives “is aware or has substantial reason to believe that it is engaging in the related or concerted reproduction or distribution of multiple copies” of the same material, whether at one time or over a period of time.    Nor do they apply to a library or archives that “engages in the systematic reproduction or distribution of a single or multiple copies” of a work.  Libraries and archives may participate in interlibrary arrangements as long as the practice is not intended to – and does not – substitute for a subscription to or purchase of the work.  § 108 (g).


�   § 108(i).  Audiovisual news programs are treated separately, as discussed above. 


�   § 108(f)(4).  


�  § 117 (a)(2).  This privilege applies only to computer programs, not to other works in digital form.  In a recent report, the Copyright Office declined to recommend expanding the privilege to permit individual backup copies of other types of works in digital form.  At the same time, the Office observed a “fundamental mismatch” between the archival exemption of §117 and the current practice of making periodic backup copies of a computer’s hard drive.  U.S. Copyright Office, DMCA Section 104 Report 118 (August 2001), at 148-150, available at <� HYPERLINK "http://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf" ��http://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf�>.


�   However, the importation of such copies may not be part of an activity consisting of systematic reproduction or distribution in violation of the provisions of § 108(g)(2). § 602(a)(3).


�  § 1201(a)(1)(A).  Damage awards under the DMCA provision are not allowed where a nonprofit library, archives, educational institution, or public broadcasting entity proves that it was not aware and had no reason to believe that its acts constituted a violation.”  § 1203 (5)(B) (ii).


�  §§ 1201(a)(2), (b).


�   Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control Technologies, 71 Fed. Reg. 68472, 68474 (Nov. 27, 2006).


�  § 407.  The “best edition” is the edition published in the United States that the Library deems most suitable for its purposes.  § 101.  


�  § 407(d).  


�  § 407(e).


�  § 101.


�  § 704(b).  The Library may also keep the deposit copies of unpublished works for its collections, or may transfer them to the National Archives or a federal records center.  Unpublished works are not subject to mandatory deposit (except transmission programs, as noted above), but may be deposited with the Copyright Office as part of a registration application.


�   Appendix I of the Copyright Act, Transitional and Supplementary Provisions, § 113(a).  


�   See DMCA Section 104 Report, supra note 78.  Digital transmission involves making a copy, not merely transferring a copy.  While theoretically the sender could delete her copy after she forwarded it to another, the Copyright Office was not persuaded that such an application of the first sale doctrine is either workable or appropriate, since “forward and delete” is not a feature generally available on software currently in use and is unlikely to be done on a systematic basis by users.  Moreover, “forward and delete” is not entirely comparable to transferring a physical copy, as it is faster and more efficient and makes it possible for fewer copies to satisfy the same demand. Id. at 96-101.


�   See, e.g., New York Times Co.  v. Tasini, 533 U.S. 483, 498 (2001) (stating that Lexis/Nexis, by selling copies of allegedly infringing materials through its database, is distributing copies to the public); Robert A. Gorman & Jane C. Ginsburg, Copyright 648-51 (Foundation Press, 7th ed. 2006). 


�   44 U.S.C. §2111(2); see generally 44 U.S.C. §2101 et seq.  U.S. law contains a limitation of liability for the National Archives and Records Administration with respect to certain copyrighted works, notably unpublished and unregistered copyrighted works: “When letters and other intellectual productions (exclusive of patented material, published works under copyright protection, and unpublished works for which copyright registration has been made) come into the custody or possession of the Archivist, the United States or its agents are not liable for infringement of copyright or analogous rights arising out of use of the materials for display, inspection, research, reproduction, or other purposes.”  44 U.S.C. §2117.


�  Aus. Rep. at  B-I-16-17.  Specifically, Section 10(1) of the Copyright Act 1968 (Cth) (Australia) defines “archives” as:  (a) “archival material in the custody of” specific national archives and public records offices set forth in the definition (e.g., the Archives Office of New South Wales) or “(b) a collection of documents or other material to which this paragraph applies by virtue of subSection (4).”  Section 10(4) provides that “Where:  (a) a collection of documents or other material of historical significance or public interest that is in the custody of a body, whether incorporated or unincorporated, is being maintained by the body for the purpose of conserving and preserving those documents or other material; and (b) the body does not maintain and operate the collection for the purpose of deriving a profit; paragraph (b) of the definition of archives in subSection (1) applies to that collection.  Example:  Museums and galleries are examples of bodies that could have collections covered by paragraph (b) of the definition of archives.”  Aus. Rep. at B-I-2.


� Copyright Act (Cth) 1968 (Australia) §§ 49(9), 50(10).  Australia’s Copyright Act was originally enacted in 1968 (Act No. 63 of 1968). In 2006 the original Act was amended under the Copyright Amendment Act 2006 (Act No. 158 of 2006). References to the “Copyright Act” denote the Copyright Act 1968 taking into account all amendments up to and including Act No. 158 of 2006.


� Australian Copyright Council Information Sheet for the Copyright Amendment Act 2006, Document G096 at 3, available at < http://www.copyright.org.au/publications/infosheets.htm>


� Aus. Rep. at B-I-1 citing The Digital Agenda Review:  Report and Recommendations (January 2004), ¶1.3 available at  <� HYPERLINK "http://www.ag.gov.au/DigitalAgendaReview/reportrecommendations" ��www.ag.gov.au/DigitalAgendaReview/reportrecommendations�>.   In general, the foreign reports indicate that very little case law exists relevant to the definition of archives under copyright law.  The UK report also noted that there were no cases concerning limits placed on or privileges accorded to archives with respect to acquisition of material, maintenance and updating material, and making it available to the public.  UK Rep. at E-I-9.


�   Copyright Act 1968 (Cth)  (Australia)§ 51A(1)(b)-(c).


�   Section 10 of the Copyright Act 1968 (Cth) (Australia) defines “artistic work” as:  “(a) a painting, sculpture, drawing, engraving or photograph, whether the work is of artistic quality or not; (b) a building or a model of a building, whether the building or model is of an artistic quality or not; or (c) a work of artistic craftsmanship to which neither of the last two preceding paragraphs applies . . .  .”


�  Aus. Rep. at B-I-9-10, citing  Copyright Act 1968 (Cth) (Australia) § 51A.  


�  Id. at footnote 24.


� Id. at B-1-10, citing Copyright Act 1968 (Cth) (Australia)  § 110B.  .


�  SectionId. At B-I-36, citing §51A(2)


�  Reproduction of a work by libraries or archives for “administrative purposes” is permitted under the same Section of the Copyright Act 1968 (Cth) (Australia)  as the preservation provision, § 51A(6).  The “administrative purposes” provision was added by to the Copyright Act by the Digital Agenda Act.  Neither the Digital Agenda Act nor its explanatory Memorandum defines that term.  Aus. Rep. at 11.


�  Id. at B-I-10, referring to §51A.


�  Id. at B-I-7, citing §50.  Section 50 also allows the library to make the reproduction to fulfill a written request made by a user of the other library, for purposes of research or study.  For further discussion of Section 50 requirements and privileges, see Aus. Rep. at B-I-31. 


�  Copyright Act 1968 (Cth) (Australia) § 50.,.


� Copyright Act 1968 (Cth) (Australia) Section§ 51B


�  The Australian report identified legislation establishing and governing the operation of specific archives (e.g. the National Archives of Australia is established by the Archives Act 1983 (Cth) and the Public Records Office is established by the Public Records Act 1973 (Vic) ), but did not identify legislation (other than the Copyright Act 1968 (Cth) (Australia) with a general definition of “archives.”  Aus. Rep. at B-I-15-16.


�  Copyright Act 1968 (Cth) (Australia) § 49.


�  Id. § 49(5).   


�  Id. § 49(7A).  


�  Aus. Rep. at B-I-7-8 citing  Copyright Act 1968 (Cth) (Australia). § 50.  Declarations are required for reproductions made from a hard copy if all of a work (excluding an article) or an unreasonable portion of it is reproduced.   


�  Aus. Rep. at B-I-8, discussing § 51(1).


�  Id. discussing § 51(2).


�  Id., discussing § 51(1). See also Copyright Act 1968 (Cth) (Australia) § 52 regarding publication of a new work containing all or part of unpublished works kept in libraries and archives. 


�  Id. At B-I-18.


�  The Australian report cites the case of De Garis v. Neville Jeffress Pidler Pty Ltd (1990) 95 ALR 625, in which two journalists claimed that a press clippings company infringed their copyright by supplying its clients with copies of the journalists’ articles.  The company’s attempt to rely on the fair dealing defense failed, as the relevant purpose in the fair dealing analysis was that of the alleged infringer, the press clippings company, rather than that of the end users.  The company’s purpose was found to be purely commercial. Its actions were held not to constitute news reporting or to require evaluation or judging the merits of the identified articles.  Aus. Rep. at B-I-18-19.  


�  Aus. Rep. at B-I-19.


� Explanatory Memorandum, Copyright Amendment Bill 2006 (Cth) published by the Parliament of the Commonwealth of Australia, Item 6.53 [2006].


� SectionCopyright Act 1968 (Cth) (Australia) § 200AB(2).


� SectionId. § 200AB(6).


� Emily Hudson, Copyright Amendment Act 2006:  The Scope and Likely Impact of New Library Exceptions, Australian Law Librarian, Vol. 14,  No. 4. (2006). at 29.


�  Aus. Rep. at B-I-20, citing Explanatory Memorandum to the Copyright Amendment (Digital Agenda) Bill 1999, at. 68 ff.


�  The legislative intent behind these conditions was to create a situation analogous to displaying a hard copy of a book in the library.  Aus. Rep. at B-I-6.


�  Id. at B-I- 20.


�  Id..at B-I-21, citing the Digital Agenda Review:  Report and Recommendations (January 2004, ¶. 14.9).


� Id. at B-I-14.


� Most of these new rulings apply to individuals.  For example, individuals may now transfer materials which they own into a different, even digital, format for private noncommercial use.


� Libraries and archives are also redefined in this Act to include only those institutions whose collections are available to the general public.  For-profit libraries are now included in this definition but for-profit archives are not;  archives must still be operated as not-for-profits in order to be eligible for these benefits. Australian Copyright Council Information Sheet for the Copyright Amendment Act 2006, Document G096, at 3, available at http://www.copyright.org.au/publications/infosheets.htm..


� Copyright Act 1968 (Cth) (Australia)  § 200AB(1)-(4).


� Id.  § 200AB(1).


� Id. § 51A(2),(6) cited at Aus. Rep. B-II-4 note 5, B-II-38.


� Id. §§ 132AC(7)(a), 132AT(2)(a), 116AN(8)(b)(i), 132APC(8)(a), 132APD(7)(a), 132APE(7)(a).


� Id. §§ 50(7)(d), 51(a)(1)(b).


� The types of materials that may be copied are specified in the Copyright Act 1968 (Cth) (Australia) §§ 51B, 110BA, 112AA.


� Aus. Rep. at B-I-14-15.


� The Australian Digital Alliance is comprised of museums, schools, cultural institutions and a variety of other groups who “are united by the common theme that intellectual property laws must strike a balance between providing appropriate incentives for creativity against reasonable and equitable access to knowledge..”  See http://www.digital.org.au/who/who.htm.;  Aus Rep. at B-I-15.


� Aus. Rep. at B-I- 26.


� Id.  at B-I-26, citing Archives Act 1983 (Cth) (Australia) § 5(1).


� Id. at B-I-27 citing § 5(2), 


� Id. citing § 28.


� Id. citing §§ 24, 26...


� Id. citing §§3(7), 31(1).


�  Can. Rep. C-I-2 citing Copyright Act (R.S. 1985, c. C-42) (Canada)  s§ 2,.  


�  Copyright Act 1968 (Cth) (Australia), Section§ 10(a).


�   See Fr. Rep. at D-I-1.


�   2004 SCC 13 (Can.)


�  Id. at  ¶¶ 83-84.


�  Id.


�  Can. Rep. at C-I-13 citing Copyright Act (R.S. 1985, c. C-42) (Canada) § 30.1(1)(a).   


�  Id., citing §. 30.1(1)(b).  


�  Id. at C-I-14, citing § 30.1(1)(c)  Section 30.1(1) also allows a library, archive or museum, for the maintenance or management of its permanent collection or that of another library, archive or museum to make a copy of a work or other subject matter in its colllection: 1) for purposes of record-keeping or cataloguing; 2) for insurance purposes or police investigation; or 3) if necessary for restoration. Id. citing § 30.1(1)(d), (e), (f).


�   Id.. at C-I-16, citing Copyright Act (R.S. 1985, c. C-42) (Canada) § 30.2(2)(b).


�   Id., citing § 30.2(3).


�   Id., citing § 30.2(4).  Section 30.2(1) provides that a library, archive or museum does not infringe copyright if it engages in an act on behalf of an individual that would not constitute copyright infringement if the individual were to perform the act himself or herself. The Canadian report states that 30.21(1) seems to apply to unpublished works, but notes ambiguities in its drafting. Can. Rep. at C-I-16.Section


�   Id., citing § 30.2(5).


� As discussed above, the CCH court found that the Great Library, controlled by the Law Society, indirectly controlled by lawyers who practice law for profit, did not need to rely on the library exemption  but would be entitled to do so, as the Law Society lawyers were not acting as a body established or conducted for profit in connection with the administration of the Great Library. 


�  Can. Rep. at C-I-18, referencing David Vaver, Chapter 7 (B)(12)(c) of Copyright Law.  Canada’s Copyright Act also provides that an educational institution or a library, archive, or museum does not infringe copyright where  a copy of a work is made using “a machine for the making, by reprographic reproduction, copies of works in printed form;” the machine is installed on the premises of the educational institution, library, archive, or museum (with its approval) for use by students, instructors or staff at the educational institution or by people using the library archive or museum; and the prescribed notice of copyright infringement is affixed in the prescribed location.  Can. Rep. at C-I-17, citing §30(3).


�   Id.. at C-I-12, citing CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13 (Can.).


�   Id. at para. 76.  The court also held that the Law Society does not authorize copyright infringement by maintaining self-service copiers in the library, with a copyright warning.


�   Id. at para. 48 ff.  Copyright Act (R.S. 1985, c. C-42) (Canada) § 29 provides:  “Fair dealing for the purpose of research or private study does not infringe copyright.”


�   Can. Rep. at C-I-3.


�   Id.


�   [1943] 2 D.L.R. 257 (Can.).


� For example, it is unclear whether the fact that the papers were not to be sold was important because the court thought that this meant the public would not have the ability to see the papers or whether the court thought this was important because it meant the papers would not be widely disseminated.


�   Can. Rep. at C-I-1, citing [2006] 2 S.C.R. 363 (Can.).


�   Id.


�   Id., citing Robertson v. The Thompson Corporation et. al., [2006] 2 S.C.R. 363 (Can.).


�   Id.


�   Id.


�   Id.. at C-I-10, citing Dryden supra at para. 2-3.


�   Id.. at C-I-14, citing BMG Canada Inc. v. John Does, 2004 FC 488 (Can.) .


�   Id. at C-I-15, citing CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13 (Can.), at para. 78.


�   R.S., 1985, c.1 (3rd Supp). Section 4(1) (Can.)


�   Can. Rep. C-I-4.


�   Id. at C-I-6, citing Archives and Recordkeeping Act, C.C.S.M. c.A132 (Can.)


�   Id. at C-I-5, citing Public Archives Act, S.N.S. 1998, c. 24. Section 5 (Can.)


�   The law of January 3, 1979 on archives (now codified in Art. L211-1 and subsequent provisions of the Code of Patrimony).  This law sets forth the rules of communication of public archives and contains a general definition (see below).  Art. L211-2 of the Code of Patrimony states:  “[T]he conservation of archives is organized in the public interest as much for the needs of management and of justification of rights of persons or entities, public or private, as for the historical documentation of research. ” The French law of archives contains two other definitions related to archives: a definition of public archives/public records (public records/archives are “the documents that come from the State, the local communities, the public establishments and public companies; 2. The documents which come from the activity of the organizations of private law in charge of the management of public services or a mission of public utility; 3. The minutes and catalogues/notes of the public or ministerial officers”) and an indirect definition of private archives/private records (all documents which are not public records/archives are private records/archives).  Art L211-4 and Art L211-5.  Fr. Rep. at D-I-3.


�   Fr. Rep. at D-I-3, citing Art. L 211-1 of the Code of Patrimony.  The Canadian report identifies provisions of the National Archives of Canada Act, the Ontario Archives Act, Quebec’s Archives Act, Manitoba’s Archives and Recordkeeping Act, Nova Scotia’s Public Archives Act, which contain similar objects and functions.  Quebec’s Archives Act’s definition of archives is similar to that contained in the French law on archives.  Can. Rep. at C-I-3-5.


�   Fr. Rep. at D-I-3.


�   Fr. Rep. at D-I-6.


�   “infringement is characterized by the reproduction, the representation or the exploitation of a work in violation of the intellectual property rights attached to it independent of all fault or bad faith,” (Cass. Civ. 1ère, 29 mai 2001,  Propriétés intellectuelles, oct. 2001, p. 71, obs. P. Sirinelli, dans le même sense, on peut encore citer, Cass. Civ. 1ère, 16 fevrier 1999, RIDA juill. 1999 p. 103);  Our correspondents believe that public records in government archives have a greater protection than a private archive because of the public interest that they serve.   Fr. Rep. D-I-1-3.


�   Fr. Rep. D-I-1.


�   This is not elaborated on further in the report and no cases are cited. Fr. Rep. D-I-2.


�  Id.


�  Id.


�  Id.


�  Fr. Rep. D-I-3.


�  Id.;  The distinction here is that archives – whether run by the government or not – have no duty to give patrons access to private materials.  Private materials are those materials not considered government documents:  items donated by private individuals, for example.


�   Fr. Rep. D-I-4.


�   Id.


�   Fr. Rep. D-II-4


�   Id.


�   Id. at D-I-7.


�   Id. at D-I-8.


�   Id. at D-I-8.


�   Id. at D-I-9.  For a discussion of these penalties, see  D-II-8.


�  Id.. at D-II-14


�  Id. at D-I-7.


�  The French word “archives” can mean “records” or “archives.”  


�   Fr. Rep. at D-I-7, citing Art. L. 123-1 and subsequent provisions of the Code of Patrimony.


�   Id. at D-I-8.


�   Id. at D-I-9, citing The Code of Patrimony, Art. L212-29.  A similar provision of the UK’s copyright law, CDPA § 44, provides that it is not an infringement of copyright to condition the export from the UK of an article of cultural or historical interest or importance on making a copy and depositing it in an appropriate library or archives.


�   Id. at D-I-10, citing Art. R1421-1 of the General Code of Local Communities.


�   Id. at D-I-11.


�   Id.


�   Art. R1422-9 of the General Code of Local Communities provides that the State insure the security of the materials, the quality of the collection, their renewal, the accessibility of services for the public, the technical quality of the libraries and the preservation of the collections.  Fr. Rep. at D-I-12.


�   Fr. Rep. at D-I-11.


�   Id. at D-I-4, citing Art. L 131-1 of the Code of Patrimony.  The French report notes that the law of legal deposit is very old (the first text dates back to François I), and has, dating back to its origin.  both a cultural and patrimonial purpose, and a function of controlling publications (a function which today “fades into the background”).


�   Fr. Rep. at D-I-4.


�   Id.


�   Id.


�   Administrative documents make up a specific category of public archives addressed in the French law that provides: “the right of all persons to information is specified and guaranteed by this title in that which concerns the freedom of access to administrative documents.” Law number 78-753 of July 17, 1978 (hereafter “the law of 1978”) Art. 1.  Fr. Rep. at D-I-13.


�   Fr. Rep. at D-I-14.  


�   Id.


�   The law of 1978, Art. 4, modified by law 2000-321 2000-04-12 art. 7 JORF April 13, 2000 allows for the access to administrative documents:  “(a) by free consultation on the premises unless the preservation of the document  does not allow it; (b)  provided that the reproduction does not harm the preservation of the document, by the delivery of an easily understandable copy on a medium identical to that used by the administration or on paper, at the discretion of the requester/applicant within the limit of the technical possibilities of the administration and at the expenses of the administration, without the expenses being able to exceed the cost of the reproduction, under conditions provided by decree.”  Fr. Rep. at D-I-14.


�   “[T]he right to communicate the documents only applies to completed documents (it does not concern documents preparatory to an administrative decision  as long as it is under development)”; it does not apply once documents  are publicly disseminated (once the documents are communicated to the public, it is no longer necessary to limit the right of access to them); and “it does not apply to documents carried out within the framework of a contract of provision of services carried out for  the account of one or several specified people.”  Fr. Rep. at D-I-14.


�   Art. 10 of the law of 1978.  Fr. Rep. at D-I-14-15.


�   Fr. Rep. at D-I-18-19.


�   Art. L132-4 provides that “The consultation of the documents deposited as provided in Article L. 131-1, is done in the dual respect of the principles defined by the code of intellectual property and those inherent in the right for the researcher, to access on a purely individual basis, within the framework/confines of his research and inside the walls of the depository body, to the conserved documents” as cited in Fr. Rep. at D-I-20.  


�   Under provisions of the proposed law of implementation, “the author may not prohibit depository organizations for purposes of this law from: (1) allowing the work to be consulted by researchers, duly accredited by each depository organization (body/entity), on the premises, on individual stations of consultation of the use of which is exclusively reserved to them” or “(2 ) reproducing onto any medium and by all processes/means of a work necessary for the collection, conservation and the consultation on the premises in the conditions provided for in (1).”  Art. 6-1.  Fr. Rep. at D-I-20.  In addition, the French bill of implementation provides that “the artist-performer, the producer of a sound recording (phonogram) or audiovisual work (videogram), and the audiovisual communication firm may not prohibit the reproduction and the communication to the public of documents mentioned in the 1st article of this law in the conditions provided for in the preceding article.”  Art. 6-2.  Similarly, Art. 6-3 provides that the producer of a database cannot prohibit the extraction and re-use by making available all or a part of the database under the conditions provided by Art. 6-1.  Fr. Rep. at D-I-21.


�   Fr. Rep. at D-I-21, citing Art. L213-6. 


�   Fr. Rep. at D-I-21.


�   Copyright Act of 1987 (Singapore) § 7(4)(b).


�   Id. at § 7(4)(a).


�   Id..; Sing. Rep. F-I-9-10.


�   Copyright Act of 1987 (Singapore) § 48(1).


�   Id. at § 48(3).


�   Id. at § 113


�   Id. at § 48(4).


�   Id. at § 48(2).


�   Sing. Rep. at F-I-3.


�   Copyright Act of 1987 (Singapore) § 261D; Sing. Rep. F-I-4-5.


�   Id. at § 261C(9) ..


�   National Heritage Board Act § 17(2)(b) (Sing.).; Sing. Rep. F-I-9.


�   Copyright Act of 1987 (Singapore) § 46.


�   Id. at § 50.


�   Id. at § 45(5).


�   Id. at §§ 47, 112.


�  Id. at § 45(1)(b).


�  Id.


�  Id. at § 45(3).


�  Id. at § 45(9).


�  Id. at § 45(7A).


�  Id. at § 47(2).


�  Id. at § 39(1).


�  Id. at §§ 35-37.


�  Id. at § 35(1).


�  Id. at § 35(2).


� Sing. Rep. at F-III-23.


� Sing. Rep. at F-III-24.


�   Id. 


�  Id.


�   See <� HYPERLINK "http://www.elibraryhub.com/heritage/heritageCollection.asp" ��http://www.elibraryhub.com/heritage/heritageCollection.asp�>.


�  Sing. Rep. at  F-II-6. 


�  Some of the UK library and archives provisions apply to both libraries and archives, some only to libraries, but none applies only to archives.


�  Section 40A, 42 and 43 of the CDPA apply to “prescribed archives.”  Section 44 (which provides that it is not an infringement to make a copy of an article of cultural or historical importance or interest, whose export from the UK is conditioned on making a copy of it and depositing it in an appropriate library or archive) applies to any archive.  UK Rep. at E-I-2.


�  The Copyright (Librarians and Archivists) (Copying of Copyright Material) Regulations, SI 1989 No. 1212  (the “Library Regulations”),  Reg 3(4).  UK Rep. at E-1-2.  The CDPA provides some further guidance regarding the permissible scope of the regulations.  See CDPA 1988, § .37.


�  UK Rep. at E-1-3.


�  Id.


�  UK Rep. at E-1-12. citing CDPA s. 42.  


�  Id. citing CDPA s. 42(2).


�  The UK report notes that if the users of the intranet count as “the public,” however, this could constitute an infringing communication to the public.  UK Rep. E-I-4 at note 8.


�  UK Rep. at E-I-4, citing.¶ 6 of the Regulations.  Also see UK Rep. at E-I-4 at note 9, stating it is unlikely the concept of “premises” could be interpreted “other than as referring to physical premises.”


�  The Legal Deposit Libraries Act 2003.  CDPA § 44A.  UK Rep. at E-I-13.  E-mail from Robert Burrell to Margo Crespin & June Besek,  July 7, 2004.  Deposit libraries include: the British Library Board, the National Library of Scotland, the National Library of Wales, the Bodleian Library, Oxford, the University Library, Cambridge, and the Library of Trinity College London.  Section 6(2) of the 2003 Act empowers the Secretary of State to make regulations with regard to the circumstances under and means by which a deposit library is entitled to delivery of a non-print publication or a key or program required to access a work.  As of May, 2007, no regulations have yet been issued and our correspondents do not believe any will be released before next spring. 


�  This provision only applies to libraries. The UK report notes, however, that this provision and others specifically applying to libraries could also benefit archives to the extent the archives are regarded as a library.  UK Rep. at E-I-8.


�  CDPA, §  41.  UK Rep. at E-I-12.  See also CDPA, § 40A, which allows for the lending of books by libraries and archives.  


�  Id. at §§ 38-9. The researcher is required to make a signed declaration to that effect.


�  UK Rep. E-I-4-5.


�  CDPA § 43, discussed in UK Rep. at E-I-4.


�  UK Rep. at E-I-5.   


�  CDPA § 28A.


�  Copyright Act 1956 (the “1956 Act”) § 7(6).  Although the 1956 Act was repealed in 1988, this Section was preserved by transitional provisions.


�  Id.  UK Rep. at E-I-6-7.


�  UK Rep. at E-I-7.


�  Nevertheless, the UK report cites Padfield, who in his guide to copyright for archivists warns that archivists should be “very wary of providing copies of artistic works (including most maps, drawings and photographs) in their collections.”  Padfield, Copyright for Archivists and Users of Archives (London:  PRO, 2001). 


�  UK Rep. at E-I-7.


�  Id. at E-I-8.


�  Id.. at E-I-6.


�  Id. .


�  Id. citing CDPA § 44A.


�  Id..


�   §106A(a).


�   §101.


�   §106A(c)(3).


�   §1202(c).


�   §1202(a).


�   §1202(b).


�   §1203(b).


� Copyright Amendment (Moral Rights) Act 2000, Part IX, cited in Aus. Rep. at B-II-6.


� Id. at B-II-11.


� Id.at B-II-10.


� Id. at B-II-11.


� Id. at B-II-11-12.


� These rights are enumerated in the Copyright Act (R.S.C. 1985, c. C-42), cited in Can. Rep. at C-II-4.


� In the previously discussed Robertson case, the court specifically noted that moral rights infringement was not the subject of the appeal and was not addressed in the opinion but our correspondents note that this is an area of law ripe for discussion .  Can. Rep. at C-II-7.


� Copyright Act (R.S.C. 1985, c. 42)  § 14.1(1), cited in Can. Rep. C-II-5.  The right of integrity is further defined in Section§§ 28.2(1), (2) and (3).  Note that there are exceptions to moral rights under Section§ 64 of the Act which apply to industrial designs and topographies.  See Can. Rep. at C-II76.  Also, Section§ 64.2 provides that certain activities relating to computer programs constitute infringement of copyright and moral rights.  Id.


� Can. Rep. at C-II-5, citing Copyright Act (R.S.C. 1985, c. 42) § 28.2(1).


� Id. citing § 14.1(2).


� Id. citing § 14.1(4).   


� Id. citing § 28.1.   


� Can. Rep. at C-II-6. citing §.34(1).


� Fr. Rep. at D-II-5.


� Our correspondents report that an author can repudiate an agreement if the other party attempts to digitize the work.  Fr. Rep. at D-II-6.


� Fr. Rep. at D-II-5.


� Since state-generated documents do not get included in public archives until thirty years after their creation, this entire scenario might not arise very frequently.  Id.


� Article L121-7-1, cited in Fr. Rep. at D-II-7.


� Id.


� Fr. Rep. at D-II- 7.


� See Article L132-11 of the Code of Intellectual Property, cited in Fr. Rep. at D-III-7.


� Fr. Rep. at D-II-7-8.  


� Copyright Act of 1987 (Singapore) §§Section 187-193 cited in Sing. Rep. F-I-8.


� Copyright Act of 1987 (Singapore) § 190 cited in Sing. Rep. F-IV-4Section.


� Sing. Rep. at F-I-8..


� UK Rep. at E-II-1.  These rights can be waived and are of limited duration.  The right of attribution is only enforceable in cases where the author has taken positive steps to assert his rights.  


� It is important to note that the archive and library exceptions to infringements discussed previously in this Report do not provide protection against allegations of infringements of moral rights.   See UK Rep. at E-II-1-2.


� Under Section§ 20 of the CPDA, “communication” is defined as ‘making available to the public of the work by electronic transmission in such a way that members of the public may access it from a place and at a time individually chosen by them.”  Therefore, it would appear that any time material is either posted on a website or sent via an e-mail, there is communication, and, thus, the libraries open themselves up to liability quite frequently.


� UK Rep. at E-III-1 


� Id. 


�   43A N.Y. Jur. 2d Defamation and Privacy § 1.  


�   New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964); see  Mark A. Fischer,  E. Gabriel Perle and John Taylor Williams, Perle and Williams on Publishing Law §505 (Aspen 2006).


�   Bruce W. Sanford, Libel and Privacy §6.3.2 (2nd ed. 2007).


�   43A N.Y. Jur. 2d Defamation and Privacy § 201.  


�   Fischer, Perle and Williams, Perle and Williams on Publishing Law, supra note 319 at 532.


�   Cubby, Inc. v. Compuserve, Inc., 776 F. Supp. 135 (S.D.N.Y. 1991) at 139 (applying New York law).  


�   E.g., N.Y. C.P.L.R. § 215(3).  


�   44 N.Y. Jur. 2d Defamation and Privacy § 239.


�   43A N.Y. Jur. 2d Defamation and Privacy § 77.  


�   44 N.Y. Jur. 2d Defamation and Privacy § 240.  Under New York law, the statute of limitations runs from publication of the alleged defamatory material and not from the time that plaintiff discovers it. .  ACTV, Inc. v. Walt Disney, Co., 2002 WL 922172 (S.D.N.Y. May 7, 2002) at *2.  But cf. Hebrew Academy of San Francisco v. Goldman, 28 Cal. Rptr. 3d 515, 525 (Cal. Ct. App. 2005) (applying California’s “rule of discovery” to extend the statute of limitations in defamation action because oral history housed at library was “inherently undiscoverable”), review granted and opinion superseded by 118 P.3d 1017 (Cal. 2005).


�   See generally Sanford, Libel and Privacy, supra note 320, §12.3.4 and App. B (2nd ed. 2007).


�   43A N.Y. Jur. 2d Defamation and Privacy § 200.


�   44 N.Y. Jur. 2d Defamation and Privacy § 240.  


�   Id.


�   Tzougrakis v. Cyveillance, Inc., 145 F. Supp. 2d 325 (S.D.N.Y. 2001) at 331, citing Karaduman v. Newsday, Inc., 416 N.E.2d 557, 561-62 (N.Y. 1980).


�   Firth v. New York, 98 N.Y.2d 365, 371 (2002).


�   See id. at 369-70.


�   Firth v. New York, 306 A.D.2d 666 (3rd Dept. 2003).  The court ultimately held that the state was not liable because the author of the report, the Office of the State Inspector General, had complete immunity in the matter.  12 A.D.3d 907 (3rd Dept. 2004).


�   47 U.S.C. § 230.  
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� Note that damages may be mitigated if used for purely scholarly purposes.
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� Cass. Crim. 30 janvier, 2001, Bull., Crim. No. 28; Fr. Rep. at D-II-23.
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� It is interesting to note that the courts will take into account the previous conduct or character of the author, editor and publisher, which can lead to concerns for libraries carrying materials from these entities. UK Rep. E-III-1
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�   Telephone conversation between June Besek, Erik Oltmans, and Els van Eijck van Heslinga, International Program Development Manager on May 25, 2007.


�  Portico’s current list of libraries and publishers is on its website, <� HYPERLINK "http://www.portico.org" ��http://www.portico.org�>.


�  Portico Publication License Agreement §. 5, available at <� HYPERLINK "http://www.portico.org/publishers/publisher_license.html" ��http://www.portico.org/publishers/publisher_license.html�>.
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�   See Agreement for Full Participation in NIH PubMed Central Archive and Agreement for Selective Deposit in NIH PubMed Central Archive, both  available at <� HYPERLINK "http://www.pubmedcentral.nih.gov/about/pubinfo.html#pmcagree" ��http://www.pubmedcentral.nih.gov/about/pubinfo.html#pmcagree�>.


�   Telephone conversation between June Besek, Martha Fishel, Chief of the Public Services Division, National Library of Medicine, and David Gillikin, Chief, Bibliographic Services Division, NLM on May 9, 2007.


�   Fact Sheet:  Errata, Retraction, Duplicate Publication, Comment, Update and Patient Summary Policy for Medline, available at <� HYPERLINK "http://www.nlm.nih.gov/pubs/factsheets/errata.html" ��http://www.nlm.nih.gov/pubs/factsheets/errata.html�>.


�   Telephone conversation between June Besek, Martha Fishel, Chief of the Public Services Division, National Library of Medicine, and David Gillikin, Chief, Bibliographic Services Division, NLM on May 9, 2007.


�   LOCKSS Suggested Language for Subscription Materials, available at <� HYPERLINK "http://www.lockss.org/lockss/For_Publishers" ��http://www.lockss.org/lockss/For_Publishers�>.





�   See LOCKSS, Providing Access to the Collection, available at <� HYPERLINK "http://www.lockss.org/lockss/For_Librarians" ��http://www.lockss.org/lockss/For_Librarians�>.


�   LOCKSS, Why Use LOCKSS, available at<� HYPERLINK "http://www.lockss.org/lockss/For_Publishers" ��http://www.lockss.org/lockss/For_Publishers�>.


�  See CLOCKSS Background, available at <� HYPERLINK "http://www.clockss.org/clockss/Home" ��http://www.clockss.org/clockss/Home�>.





�   See Anne R. Kennedy, Richard Entlich, Peter B.Hirtle, Nancy Y. Mcgivern and Ellie L. Buckley, E-Journal Archiving Metes and Bounds:  A Survey of the Landscape 21 (CLIR, Sept. 2006) [hereinafter, Metes and Bounds].  The National Library of Germany, Die Deutsche Bibliotek instituted an e-journal archive called “kopal” in 2004.  See id. at 105. That archive was developed on the basis of voluntary agreements with publishers, and it is unclear to what extent the new law will change its operations.


�   One could envision an amendment that allows distribution to the offices of Members of Congress.


�   It is not inconceivable that publishers might want legal protection from any liability that might accrue to them as the result of the Library’s distribution of removed material.


�   See, e.g., Vincent Kiernan, Nebraska Researchers Measure the Extent of  “Link Rot” in Distance Education, Chron. Higher Educ., April 10 2002, available at <� HYPERLINK "http://chronicle.com/free/2002/04/2002041001u.htm" ��http://chronicle.com/free/2002/04/2002041001u.htm�>.


�   NISO/ALPSP Working Group on Versions of Journal Articles, available at  <� HYPERLINK "http://www.niso.org/committees/Journal_versioning/JournalVer_comm.html" ��http://www.niso.org/committees/Journal_versioning/JournalVer_comm.html�>.


�   See Susan Nevelow Mart, Let the People Know the Facts:  Can Government Information Removed from the Internet Be Reclaimed,  98 Law Library J. 7, 14-21 (2006), available at <� HYPERLINK "http://ssrn.com/abstract=777045" ��http://ssrn.com/abstract=777045�>
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